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ACCORD AND SATISFACTION. See Contract, 13. 

1. Where the holder of a note surrenders It to the maker, and takes one 
of less amount in satisfaction, It Is a full discharge. Draper v. Hitt, 49. 

2. The payment of a less sum is not a sufficient consideration for an 
agreement to discharge a greater, but the Code of Tennessee alters the 
common law rule, and enforces such contracts when fully performed in 
good faith according to the intention of the parties. City of Memphis v 
Brovm, 629. 

3. Where an agreement is made by a debtor to deliver in full satisfaction 
of a larger sum duo, his notes or money for a less sum, even though there 
is a consideration for the agreement, it must, in order to operate as a dis- 
charge, be fully and fairly performed in all its parts, both in time and 
amount. Id. 

4. In order to sustain a contract of settlement without other sufficient 
consideration, upon the ground that it was the compromise of doubtful 
claims, the doubt must be such as would arise in the mind of an ordinarily 
intelligent person familiar with the class of things which is the subject of 
the settlement. Id. 

ACKNOWLEDGMENT. See Contract, 7. 

ACTION. See Attorney, 5 ; Citizen, 1 ; Municipal Corporation, 10 : Nuisance 
2 ; Tenant in Common, 4. 

1. The breaking of plaintiff's axle from an insufficient highway, where- 
by his horse was startled, ran away and was killed, is but one ground of 
action. Hodge v. Town of Bennington, 50. 

2. No action lies for simply conspiring to do an unlawful act. Kimball v. 
Barman, 54. 

3. An action, which if done by one, constitutes no ground of an action on 
the case, cannot he made the ground of such action by alleging it to have 
been done by a conspiracy of several. Id. 

4. No action will lie to recover back money, voluntarily paid. Await 
v. Eutaw Building Ass., 63. 

5. A promise upon a valuable consideration, to pay money to a third 
person, will sustain an action by the latter against the promisor. Hall v 
Bobbins, 261. 

ACTS OF CONGRESS. 

1802, April 14. See Court, 4. 

1841, September 4. See Vendor and Purchaser, 10. 

1862, February 25. See Legal Tender, 4. 

1863, March 3. See Confederate States, 3. 
1865, March 3. See Deserter. 

ADMINISTRATOR. See Executor. 
ADMIRALTY. 

1. Where a collision occurs in consequence of a vessel being cut loose 
from her moorings, in order to save her from sinking, it is not such an in- 
evitable accident or vis major,a& will exempt her from liability for damage 
resulting from the collision. Sherman v. MoU, 716. 

2. In voluntarily cutting herself loose, she takes the risk of colliding, 
and having collided must bear the consequence. Id. 

50 (777) 
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ADVANCEMENT. See Decedent Estate, 6 ; Evidence, 18. 

1. Where a father conveys land to his son, and receives a writing ac 
knowledging the receipt of the full value of the land in dollars, in full of 
the son's share, and relinquishing his right, the son's children will be 
barred from claiming any of the grandfather's estate. Smith v. Smith, 589. 

AFFIDAVIT OF DEFENSE. See Bills and Notes, 14. 

AGENT. See Evidence, 22 ; Insurance, 13, 14 ; Municipal Corporation, 12. 

1. Where the keeper of a boarding-house of a railroad company, had 
from time to time purchased provisions for the use of the house, and the 
bill had been paid by the company, the vendor was entitled to regard him 
as agent pro tanlo of the company. P. W. and B. R. Co. v. Weaver, 50. 

2. A debtor is authorized to pay an agent entrusted with a security any 
sum which is due upon it. Doubleday v. Kress, 123. 

3. The ostensible authority attributed to a party entrusted with a 
security is to receive payment according to its terms. Id. 

4. Where a party by simple contract deals with an agent who does not 
disclose his agency, he may be made liable in a suit in the name of the 
principal. Culve v. Bigelow, 135. 

5. When an agent purchases a note and mortgage of his principals, tak- 
ing an assignment to himseif instead of a discharge, and paying the credi- 
tor who is not aware of the agency, more than annual interest,the liability 
of the creditor is the same as if the agent purchased in his own behalf. 
Id. 

6. When there is testimony tending to show notice of the agency, it 
should be submitted to the jury. Id. 

7. An insurance agent to receive and transmit applications, is an agent 
to receive and transmit notice. Lycoming Mut. Ins. Co. v. Sailer, 191. 

8. Payment of the debts of a principal by the agent, is presumed to 
be from principal's money. Woods v. Gummert, 191. 

9. Where an agent secures a personal debt by a mortgage in his own 
name, on his principal's property, there is no presumption that the prin. 
cipal authorized it. Walfley v. Rising, 262. 

10. A subsequent purchaser of the property cannot avoid a sale, made 
in good faith upon sufficient consideration, simply on the ground he was 
ignorant of it. Id. 

11. A principal employing an agent to do an illegal act is responsible 
whether the agent acts ignorantly or maliciously. Haynes v. Jangrem, 
262. 

12. A person may make a demand as well through an agent as by him. 
self. Ferguson v. Tut 270. 

13. The knowledge oi an agent, of the adverse possession of land, is the 
knowledge of his principal, and will prevent the purchase being bona fide. 
Russell v. Sweezey, 458. 

14. A merchant authorized to sell all his principal's goods within a cer- 
tain circuit on a commission of ten per cent., is to be regarded as a general 
agent, with power to fix the price and time of payment, unless a different 
usage in such trade is shown. Day light Burner Co. v. Odlin, 658. 

15. Third persons will not be affeoted by a limitation on his authority 
unless brought to their notice, and what will be sufficient to put a person 
on inquiring, is a question of fact for a jury. Id. 

16. Where it is sought to make the principal liable for the acts of a 
special agent, the authority of the agent must be proved. Fish v. Dads, 
719. 

17. The principal is not estopped by the declarations of the agent as to his 
authority. Id. 

18. Ratification in order to bind must be with full knowledge of facts. 
Id. 

19. The fact of a principal becoming a rebel and being within the Con- 
federate lines does not necessarily terminate an agency. Fishm- v. Kratz, 
773. 
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AGREEMENT. 

1. Where after a settlement and giving a note, there is an agreement to 
pay more on a certain contingency, the agreement is not merged. Smith 
V. Holland, 589. 

2. An oral agreement connected with a written contract may be proved 
if subsequent. Id. 

ALLEY. 

An alley fenced in and owned by the contiguous lot owners is extin- 
guished. Robinson v. Myers, 196. 
AMENDMENT. See Real Estate. 

1. Amendments to be passed on by the courts, which could not affect the 
verdict, may be made after verdict, and then judgment entered. Janvrin 
V. Fogg, 334. 

2. If amendments may be made in the cause after verdict, they may also 
be in the testimony. Id. 

3. A variance between complaint and proof is immaterial after judg- 
ment, and may be amended. Smith v. Holland, 590. 

ARBITRATION. 

1. A submission to arbitration is a contract Implying an agreement of 
the parties to abide the result. Whitcher v. Whiteher, 50. 

2. Assumpsit is the proper action to recover damages for non-perfor- 
mance of award. Id. 

3. Nbn assumpsit puts in issue every material averment. Id. 

4. An award may be good In part and bad in part ; but if that which is 
void is so connected with the rest as to affect the justice of the case, the 
whole is void. Id. 

5. The claim need not be annexed to the submission. Dodge v. Hull el 
erf., 590. 

6. A common count is not vitiated by allegation of a Hen claim. Id. 

7. The delivery by the arbitrators of a statement of their conclusions 
does not terminate their powers. They may still make a final award. 
Id. 

8. A submission, partly in writing and partly by parol, and an award 
made in pursuance of all said terms, will be good. Sleere v. Tenney, 659. 

9. Arbitrators, unless restricted, can decide questions of law as well as 
of fact. Sanborn v. Murphy, 659. 

10. If the reference provides that the award shall be made in accordance 
with legal principles, and the referees mistake the law, the award will be 
set aside. Id. 

11. An award will be set aside when there has been such an error as re- 
gards facts or law, as prevented a free and fair exercise of judgment. Id. 

12. It is a settled rule of law and equity, that every reasonable intend- 
ment shall be made to uphold an award. Id. 

13. The plaintiffs were selected as arbitrators between them by T and 
S and in discharging the duties of their appointment incurred certain ex- 
penses for the hire of a clerk. In their award the arbitrators awarded that 
T. should pay them a certain sum for their fees and expenses. In as- 
sumpsit against T. to recover the sum so awarded, brought by the 
arbitrators jointly, in which the declaration contained a special count 
on the award and the common counts for money paid and work and labor 
done, it was held that the plaintiffs were entitled to recover on the com- 
mon counts, and that the fact that another was jointly liable with the 
defendant was no defense under the general issue, but could be taken ad- 
vantage of only by plea in abatement. Whether a recovery could be had 
on the special count, qwxre. Holcomb v. Tiffany, 748. 

ARREST. 

An officer ordered to arrest a debtor and take him forthwith before a 
justice is not justified in confining him in jail. Haynes v. Jungrem, 262. 
ASSUMPSIT. See Arbitration , 2, 13 : Confederate States, 3 ; Constitutional 
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ASSUMPSIT. 

Law, 4 ; Contract, 15 ; Payment, 1, 2. 

1. Where the defendant refuses to compensate the plaintiff for work 
done, In a particular way agreed upon, he can recover In assumpsit the 
value of the labor. Stone v. Stone, 191. 

2. Will not lie to recover In money for the service of plaintiff's minor son, 
where the contract was that the defendant should pay in boarding, cloth, 
ing and schooling, the son, who voluntarily left defendant's employment, 
the latter being always ready to pay In manner stipulated. Boundy v. 
Thatcher, 262. 

3. For labor and services, will not lie against defendant, for services 
performed by his wife's sister, upon an implied promise, where no ac- 
count was kept, and during all the time the sister was supported by de- 
fendant. Bundy v. Hyde, 659. 

ATTACHMENT. See Debtor and Creditor, 20 ; Partnership, 5. 

1. The pendency of an attachment suit in Massachusetts, is no bar to a 
suit brought in New York by the receivers of an insurance company upon 
the premium notes. Osgood v. Maguire, 191. 

2. A judgment in such suit might be. Id. 

3. Though an extraordinai-y remedy, the plaintiff is to be protected 
when he is within the spirit of the statute authorizing it. Bowles v. 
Hoare, 590. 

4. In New York may be dissolved, for want of jurisdiction, fraud in ob- 
taining, defective papers and various other causes. Id. 

5. Motion to dissolve may be made after judgment in the action. Id- 

6. The plaintiff may oppose motion to dissolve, by affidavits contradict- 
ing the defendants. Id 

ATTORNEY. See Husband and Wife, 22, 37 ; Trust and Trustee, 4. 

1. A party employing an attorney has a right to his services, and to con- 
fide all the facts of the litigation to him, without the danger of having 
those facts used for his disadvantage. Davis r. Smith, 51. 

2. An attorney, by purchasing the interest of the adversary, acquires 
no right as against his client. Id. 

3. Where a written contract between a county and an individual shows 
upon its face that it was made by the county for the professional services 
of the individual as an attorney and counselor at law, which services are 
such as the law requires to be performed by the county attorney, such 
contract is prima facie void. Clough v. Hart, 95. 

4. Where a written contract, between a city of the first-class and an indi. 
vidual, shows upon its face that it was made by the city for the profes- 
sional services of the individual, as an attorney and counselor at law, 
which services are such as the law requires to be performed by the city 
attorney, such contract is prima facie void. Id. 

5. Where the petition of the plaintiff sets forth such a contract as a foun- 
dation for a decree for the specific performance of such contract, but does 
not set forth any facts which would show that such contract is not void, 
such petition does not state facts sufficient to constitute a cause of action. 
Id. 

6. The court has no jurisdiction to strike an attorney from the roll for 
an act not connected with an attorney's duties. Dicken's Case, 123. 

7. An attempt to make an opposing attorney drunk in order to get an 
advantage of him, is good ground to strike off. Id. 

9. The plaintiff's attorneys are not entitled to have a judgment entered 
in favor of the plaintiff against the defendant, for their benefit, when a 
default has been previously entered, and the parties have then made a 
bona fide settlement. Hooper v. Welch, 192. 

9. The authority of an attorney to bring a suit will be presumed until 
contrary is shown. Town of Lisbon v. Hotton, 719. 
AUDITA QUERELA. See Debtor and Creditor, 15. 
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AWARD. See Arbitration. 
BAGGAGE. See Common Carrier, 10. 
BAILMENT. See Equity, 13. 

1. A bailee without reward of certain bonds deposited for safe keeping, 
will be liable for the loss unless he uses such care as a person of common 
prudence in his situation and business usually bestows in the custody of 
similar property belonging to himself. Maury v. Coyle, 52. 

2. A banker receiving a package of money as a special deposit without 
compensation, is bound only for slight care, and responsible only for 
gross negligence. Hale el al v. Rawallie, 52. 

3. The pledgee of bonds delivered as security for a loan, is liable to an 
action for conversion, if he refuses to deliver them after payment of the 
loan. Roberts v. Bredell, 262. 

4. The damages would be the value of the bonds with interest. Id. 

5. The statute of limitations does not begin to run until demand and re- 
fusal. Id. 

BANK. 

1. A depositor in a national bank which has failed and passed into the 
hands of a receiver, may set off the amount of his deposit against his debt 
to the bank on note. Plait v. Bently, 171. 

2. The officers of a bank are bound to know whether the drawer of a 
check is a customer of the bank and whether his account justify payment. 
Salt Springs Bank v. Syracuse Savings Ins., 591. 

3. A cashier has no authority to discharge the debtors of the bank with- 
out payment. Cochico Nat. Bank v. Hasbik, 720. 

4. If the cashier informs a surety that a note is paid, In consequence of 
which he surrenders certain securities, the bank is estopped to deny that 
such note is paid. Id: 

BANKRUPTCY. 

I. Jurisdiction. See infra III. 

1. Where the United States courts have acquired jurisdiction of a bank- 
rupt's estate, the State courts lose jurisdiction of all claims provable under 
the Act. Wool/olk v. Woolfolk. 329. 

2. Whether the claim for homestead and exemption, under a State Con- 
stitution, is a debt, such as may be proved before the Bankrupt Court, 
is for that court alone to decide. Id. 

II. Effect of the Institution of Proceedings. 

3. No valid lien upon property of a bankrupt can he acquired by pro- 
ceedings in a State court after the filing of the petition in bankruptcy. 
Stuart v. Hines, 86. 

4. Nor is an assignee in bankruptcy bound to go into a State court to 
defend a suit commenced against the bankrupt after the filing of the pe- 
tition. Such an action is as to him a nullity. Id. 

III. Practice. 

5. In a proceeding against a debtor as an Involuntary bankrupt, 
the order under section 40 of the Bankrupt Act, requiring the debtor to 
show cause why the prayer of the petition that he be declared bankrupt 
should not be granted, may be served personally outside the territory of 
the jurisdiction of the court making it. Stuart v. Sines, 86. 

6. That order need not be served by a marshal or officer of the court, hut 
may be served by any one authorized by the solicitor for the petitioner. 
Id. 

7. The rule is the same where one or more of several partners Institute 
proceedings in bankruptcy voluntarily, in which certain members of the 
partnership refuse to join ; the parties so refusing are proceeded against 
as involuntary bankrupts, and service of the order to show cause why 
they should not be declared bankrupt may be made on them, outside the 
territorial jurisdiction of the court, and by a person other than the execu- 
tive officer of the court. Id. 
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BANKRUPTCY. 

8. Accordingly, where such an order, made in the District Court of the 
United States for the Southern District of New York, in a case where the 
application washy certain members of a partnership against certain other 
members refusing to join in the application, was served personally on the 
debtor in New Jersey, by a person other than the executive officer of the 
court, but authorized by the solicitors for petitioner : Held, such service 
was correct as to place and mode. Id. 

IV. Acts of Bankruptcy. 

9. Insolvency as used in the Bankrupt Act, when applied to a trader 
means inability to pay his debts as they become due. Toop v. Martin, 
124. 

10. A transfer by an insolvent debtor with a view to secure his property 
to one creditor, and thus prevent an equal distribution, is a transfer in 
fraud of the Act. Id. 

V. Proof of Debts. 

11. A creditor who has a mortgage of a bankrupt's homestead, as secu- 
rity for his debt, may prove his debt and vote for an assignee. Matter of 
J. R. StUlwell, 706. 

VI. Discharge. 

12. A discharge will not prevent a creditor who obtained a lien upon a 
fund by attachment prior to the commencement of proceedings, from tak- 
ing a decree in rem against the fund. Stoddard v. Locke, 52. 

13. In order to avoid a defendant's discharge under the United States, 
Bankrupt Act of 1887, on the ground that the schedule verified by oath did 
not contain a statement of his debt to the plaintiff, and that the latter 
had no notice of the proceedings in bankruptcy, and did not prove his 
claim, it must appear that the omission was fraudulent and the affidavit 
willfully false. Symonds v. Barnes, 421. 

14. A discharge under the Bankruptcy Act cannot be invalidated in a 
State court, on the ground of concealment of assets. Parker v. Alwood, 
720. 

BILLS AND NOTES. See Confederate States, 1 ; Paktnebship, 15. 
L Bights and Liabilities of Parties. 

1. A holder of a negotiable note bona fide for value, and without notice, 
can recover, though he took It under circumstances which ought to have 
excited suspicion. Phelan v. Moss, 124. 

2. In order to destroy such holder's title it must be shown that he took 
it mala fide. Id. 

3. The maker of an altered note will be liable to a bona fide holder for 
value, for the face of the note. Oanard v. Hodden, 125. 

4. If one by his acts, silence, or negligence, misleads another, he must 
bear the loss if the innocent party suffers. Id. 

6. It is no defense to a note, against an innocent assignee, that the note 
when delivered was left in blank as to the time of payment, and this was 
afterward improperly filled in by the payee. Elliott v. Levings, 125. 

6. Fraud perpetrated after the execution of a note, is no defense against 
an assignee before maturity. Id. 

7. Such duress as will constitute a defense to a note must be the menace 
of an unlawful Imprisonment. Knapp v. Hyde, 125. 

8. Where one Scott drew an accommodation note to the order of Slack 
and to procure its discount at bank, obtained Kirk's endorsement above 
Slack's, if Kirk pays part of the note under threat of a suit, he can recover 
from Slack. Slack v. BXrk, 192. 

9. Slack Is liable to the bank by his endorsement. Id. 

10. He could neither set up the Statute or Frauds nor Kirk's want of lia- 
bility. Id. 

11. He could not object to payment to any transferee of the bank, or any 
one entitled by substitution to Its rights. Id. 
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BILLS AND NOTES. 

12. Kirk had a right to pay if he chose, and then to be subrogated to the 
rights of the bank. Id. 

13. On paying the bank Kirk had a right to the note, and could claim as 
holder under Slack's blank endorsement. Id. 

14. In a suit on a note an affidavit that the name of the endorser was used 
to avoid a defense of usury, but the note was really the property of the 
payee, is sufficient. Evans v. Yohe, 192. 

15. In such a positive affidavit it is not necessary to aver that the defend- 
ant can prove the defense alleged, especially as he is a competent witness 
on the trial. Id. 

16. The endorsee of a note not endorsed until after maturity, though 
taken before, has no better title than the endorser. Clark v. WMtaker, 329. 

17. Where the payee of a note endorses it after maturity, he cannot set 
up usury between himself and the maker, as a defense to a suit brought 
by the endorsee against the endorser and maker. Frank v. Longstreet, 329. 

18. An accommodation draft has no validity until it reaches the hands 
of a bona fide holder for varae, and if the first transfer is tainted with usu- 
ry, it will be void in the hands of any subsequent holder. Howe v. Potter, 
459. 

19. The mere on*er to return the consideration on the ground of there be- 
ing misrepresentation, and a demand of the draft, will not make it an ac- 
commodation draft, nor prevent a bona Repurchaser from recovering the 
full amount. Id. 

20. Where the first endorser of a negotiable note is compelled to pay by 
a suit begun before the intervention of the statute of limitations, he may 
recover of the maker in an action for money paid. Godfrey v. Bice, 459. 

21. Acceptance admits the genuineness of the drawer's signature, and 
entitles a bona flde holder to recover, notwithstanding the signature is a 
forgery. Salt Springs Bank v. Syracuse Savings Ins., 591. 

22. The drawee of a forged bill, who has paid it, cannot recover the 
money. Id. 

23. A check on a bank is in substance a bill, and Is governed by the 
same rules. Id. 

24. The liability of a defendant as the maker of a note must be determined 
by the instrument. Studivant v. Hull, 529. 

II. Form of Bills and Notes. 

25. An obligation payable to a certain person "his attorney, executor 
administrators or assigns," though called a bond in New York, is held not 
to be a specialty but a negotiable instrument, and governed by the rules 
applicable to commercial paper, Blake v. Supervisors of Livingston Co., 398. 

26. A note of the following tenor, " Nathaniel O. Winslow, Cr. By labor 
16% days @ $4.00 per day, $67.00 good to bearer," is a good negotiable prom- 
issory note for $87.00. Hussey v. Window, 529. 

III. Demand and Notice. 

27. It is settled law in New York that a bill of exchange drawn in one 
State upon a person in another is a foreign bill. Commercial Bank v. Var- 
num, 407. 

28. At common law the rule is that presentment and demand of paym en t 
of a foreign bill must be made by the notary in person, but this rule may 
be varied by evidence of a usage universal in the place where the bill is 
payable for the clerk of the notary to make such presentment and de- 
mand. Id. 

29. The statute of New York (L. 1857, chap. 416), declaring that days of 
grace shall not attach to bills of exchange, etc., which are " on their face" 
payable in "days" after date, or on specified day, does not apply to bills 
made payable on their face in months after date. Id. 

80. A bill of exchange which is not entitled to grace, falling due on a 
public holiday, is payable on the day following. Id. 
BOND. See Bills and Notes 25. 
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BOUNDARY. 

1. Monuments control courses and distances. Ooburn v. Ooxeter, 722. 

2. If course and distance ever control monument it Is where the deed 
shows clearly a mistake in the description of the monument. Id. 

BOUNTY. See Infant, 3. 
BROKER. 

1. A broker, effecting the sale of a house, may recover his commissions 
from his employer, whether he has the legal tUle, or only holds beneficially 
for another. Jones v. Adler, 53. 

2. Where a broker is not to be paid unless he sells at a stipulated price, 
such price is a condition precedent to his right to compensation. Id. 

3. If a broker introduces the purchaser or discloses his name to the 
seller, his right to commissions attaches. Id. 

CASES APPROVED, OVERRULED, etc. 

Allison v. Chandler, 11 Mich., 542. Approved. Gilbert v. Kennedy, 600. 

Beltzhoover v. Blackstock, 3 Watts, 20. Criticised. Phelan v. Moss, 124. 

Bronson v. Rhodes, 7 Wallace, 229. Affirmed. TrebUcock v. Wilson, 151. 

Gill v. Cubitt, 3 B & C, 466. Disapproved. Philan v. Moss, 124. 

Latimer v. Woodward, 2 Doug., 368. Approved. Hoffman v. Harrington, 
532. 

Manufacturers Bk. v. Penna. Bk., TW.& 8., 335. Approved, Lovxsheim Bro. 
Appeal, 127. 

Roosevelt v. Meyer, 1 Wallace, 512. Overruled. Trebicock v. Wilson, 151. 

Seitz t>. Miles, 16 Mich., 456. Approved. Hoffman v. Harrington, 532. 

United States «. Rice, 4 Wheat., 247. Explained. United States v. Stark, $7. 

United States v. Hay ward, 2 Gall., 486. Explained. United States v. Stark, 
37. 

Wilcox v. Wain, 10 S. & R., 380. Approved. Loucheim Bor. Appeal, 127. 

CANAL. See Injunction, 12. 
CHARITABLE USE. See Church, 5. 

1. Property vested in a religions society, whether incorporated or not, is 
a charitable use. Schnor's Appeal, 262. 

2. The society are trustees, and cannot divert the property from the use 
to which it was dedicated. Id. 

3. If they attempt to divert it equity will raise another trustee. Id. 

CHECK. See Bills and Notes, 23. 
CHURCH. See Res Adjudicata, 4, 5. 

1. A church organized and endowed as belonging to any particular sect 
cannot break from that sect. Schnor's Appeal, 263. 

2. In churches, those who submit to the regular order of the church, 
though a minority, are the true congregation. Id. 

3. The title to the property of a divided congregation is in that part 
which is acting in harmony with its own law, and the law which was ac- 
cepted before the dispute is the standard to determine which is right. Id. 

4. Courts will not interfere to compel a person to attend worship at any 
place or church. Feisel v. Munzenmeer, 776. 

5. Where property is conveyed to a church to be used in a certain man- 
ner, courts of equity will compel the execution of such trust. Id. 

CITIZEN. 

1. A person not a citizen of the United States or a temporary resident of 
or commorant in the State in which the action is brought, but a resident 
and citizen of the kingdom of Great Britain, may bring an action against 
a person not a resident of the State, or having property therein subject to 
attachment, for a cause of action not local in its nature, where service of 
the process by which the suit is commenced is made on the defendant per- 
sonally within the State. Peabody v. Hamilton, 311. 

2. The fact that a plaintiff is not a resident of a State or personally 
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CITIZEN. 

present in it, and is a resident and citizen in the kingdom of Great Britain, 
does not disqualify him for bringing a suit therein against a citizen of the 
United States, but a non-resident of the State in which the action is 
brought and having no property therein subject to attachment. Id. 

3. The fact that a defendant is not a resident of a State and has no pro- 
perty therein subject to attachment, is not a reason why he cannot be 
sued in the State in a transitory action by a plaintiff not a citizen of or 
resident in the United States, if only he be personally served with pro- 
cess within the State. Id. 

4. It is not necessary that a person should be a resident of a State or of 
the United States, or that he should be personally present in a State, in 
order that he may be entitled to bring an action against a defendant who 
is not a resident of the State and who has no property in it subject to at- 
tachment, if only the defendant be found and served with process within 
the State. Id. 

5. Process for the commencement of a suit may be served on the defen- 
dant, a non-resident of the State onboard a foreign vessel at her dock and 
before she is moored to it, and such service is good even if the defendant 
be only transiently within the jurisdiction, on his way from a foreign 
country to his residence in another State of the Union. Id. 

6. Accordingly, where the defendant, a citizen and resident of New 
York, was served with process on board an English steamer, bound from 
.Liverpool, England, to Boston, at her dock in East Boston (in the waters 
of the State of Massachusetts), before she was moored, and while defen- 
dant was journeying from Halifax, Nova Scotia, to his home in New York, 
said vessel being a ' British mail steamer " : Held, that such service was 
good and that it gave the court jurisdiction. Id. 

7. Where the plaintiff in an action of debt is a non-resident, he will not 
be required to pay the tax under the Act of 1870, on the debt before suing 
in a court of the State of Georgia. McDonald v. Flagan, 336. 

8. Citizenship is not forfeited under the Act of March 3, 1865, for deser- 
tion, until after conviction. Severance v. Healey, 663. 

COIN. See Legal Tender Notes, 3. 

1. Where a note is for dollars, payable by its terms, in specie, the terms 
" in specie " are merely descriptive of the kind of dollars in which the note 
is payable, there being more than one kind of dollars current recognized 
by law ; and mean that the designated number of dollars shall be paid in 
so many gold or silver dollars of the coinage of the United States. Trebil- 
cock v. Wilson, 151. 

2. The Act of February 25th, 1862, in declaring that the notes oi the 
United States shall be lawful money and a legal tender for all debts, only 
applies to debts which are payable in money generally, and not to obliga- 
tions payable in commodities or obligations of any other kind. Id. 

3. When a contract for money is, by its terms, made payable in specie 
or in coin, judgment may be entered thereon for coined dollars : Bronson 
v. Rhodes, 7 Wallace 229 affirmed. Id. 

COLLISION. See Admiralty. 
COMMON CARRIER. See Passenger. 

1. Where by special contract a railroad company is exempted from liabil- 
ity for damage to live stock, " except such as may arise from gross negli- 
gence or default," the burden of proof of negligence, in case of loss, is 
upon the party alleging damage. Bankard v. B. &. O. BaUroad Co.. 53 

2. Proof of delays and accidents raises no presumption of negligence on 
the part of the company. Id. 

3. When goods in the hands of a common carrier are threatened to be 
destroyed or seized by a public enemy, he is bound to use due diligence 
to prevent it. Holladap v. Kennard, 126. 

4. Where skill and capacity are required to accomplish an undertaking 
it would be negligence not to employ persons having the qualifications. Id. 
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6. Ordinary negligence is sufficient to render common carrier liable, 
■without fraud or collusion with the enemy, or willful negligence. Id. 

6. The obligations and liabilities of a common carrier are not dependent 
upon contract; they are imposed by the law. Hannibal Railroad v. Swift, 
126. 

7. If a common carrier has reasonable grounds for refusing to receive 
persons and their baggage, he is bound to insist at the time upon such 
grounds, in order to avoid responsibility. Id. 

8. The liability of a carrier attaches when the property passes with his 
assent into his possession. Id. 

9. A railroad company receiving in cars accompanying Its passenger 
trains, property of a passenger other than his baggage, when no fraud or 
concealment is practiced upon its employees, is liable for the same. Id. 

10. Surgical instruments in the case of a surgeon in the army traveling 
with troops constitute part of his baggage. Id. 

11. A common carrier will not be liable for the loss of goods occurring 
beyond the termination of his route, where the receipt contains an ex- 
press agreement that that company should be held answerable for the 
goods, in whose actual custody they were when a loss happens. Bicketts 
v. B. & O. B. B. Co., 192. 

12. The owner of a tug-boat engaged in towing is not a common carrier. 
Hayes v. Mtler, 370. 

13. Therefore, in an action against such owner for negligence of his ser- 
vants by which the tow was injured, the plaintiff has the burden of proof 
of negligence. Id. 

H. Plaintiff having given evidence of negligence, defendant cannot re- 
but it by proving the general good character and skill of his servants. 
Id. 

15. A master is liable for the negligence of his servants in the course of 
their employment without regard to their character for care and skill. 
Id. 

16. Where a railroad company receipts for goods to be transported be- 
yond its terminus it will be liable for the default of the other carriers on 
the line. King v. Macon and Western BB., 720. 

COMMONWEALTH. 

The Ancieht Commonwealth. 425. 

CONFEDERATE STATES. See Aobkt 19 ; Customs, 1. 

1. Althougn commercial intercourse between the States in insurrection, 
and those in occupation of the United States during the late war was un- 
lawful, and therefore a bill of exchange drawn In Mississippi on a person 
in New Orleans while the latter was under control of the Federal army 
was void, yet a capture of such bill by the United States commander did 
not authorize him to collect and confiscate the money In the hands of the 
drawee in New Orleans. Britlon v. Butler, 293. 

2. Whether money voluntarily paid by the drawee under such circum- 
stances can be recovered back, not decided. Id. 

3. An action of assumpsit to recover money so seized, not within the 
Btatute of March 3d, 1863, limiting actions for arrests or imprisonments 
under color of authority of the United States, to two years. Id. 

4. Daring the late war, cotton was treated by both belligerents as quasi 
contraband ot war, and liable to seizure or destruction. Pord v. Surgel, 

301. 

5. Acts done by the military authorities of the Confederate States, with- 
in the legitimate sphere of war, do not render the doers liable to private 
parties whose property may have been injured thereby. Id. 

6. Defendant, under the order of a Confederate provost-marshal, burned 
plaintiff's cotton, both parties being at the time within the lines of a Con- 
federate military district and subject to the Confederate authority : Held, 
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that defendant was not liable for the loss to plaintiff Id. 
CONSPIRACY. See Actios 2. 
CONSTITUTIONAL LAW". 

I. Power of the Executive. 

1. Under the Constitution of Georgia the Governor may exercise the par. 
donlng power before as well as after eonvietion. Dominiok v. Bowdoin, 
334. 

II. Power of Legislature. See Office and Officer, 2. 

2. LE8I8LATIVE POWER TO AME1JD CHARTERS, 1. 

3. The Acts of Assembly of Maryland providing that the Baltimore and 
Ohio railroads s hall pay one-flfth of the fares received for the transporta- 
tion of passengers over its road between Washington and Baltimore, into 
the State Treasury, for the use of the State, are constitutional, and free 
from the objection of being capitation taxes. Slate of Maryland v. B. <Sc 
O. S, S,, 54. 

4. Even if such one-flfth of the fare was a capitation tax, and unconstitu- 
tional, the company having collected it could not retain it as against the 
State, and assumpsit for money had and received would lie by the State, 
to recover it. Id. 

5. The legislature of a State may compel a municipal corporation to con- 
struct highways, or other improvements for public purposes, without the 
consent of the corporate authorities, or a vote of the citizens. The People 
v. Flagg, 80. 

6. So it may direct the corporation to levy a tax or to issue its bonds to 
pay for such improvement. Id. 

7. The provision of the Constitution of the State of New York, art 7, § 12, 
prohibiting the contracting any debt by or in behalf of the State, unless 
such debt be authorized by a law submitted to the people, does not apply 
to the debts of cities or other subordinate municipal corporations, but to 
those of the State itself. Id. 

8. A tax of "so much per ton of the registered tonnage" of vessels owned 
by the citizens of a State, is within the prohibition of the Constitution 
that, " no State shall, without the consent of Congress, lay any duty of 
tonnage." Cox v. The Collector, 126. 

9. The Act of 9th March, 1868, incorporating the "Green and Barren River 
Company," and leasing to the said company the river line of navigation, 
•with all the franchises and appurtenances, together with the right to take 
tolls, etc., is not in violation of the provision of the National Constitution, 
forbidding any State without the consent of Congress, to levy any duty of 
tonnage. Reynolds v. Smallhouse, 164. 

10. Nor is the act in violation of that clause of the Constitution of the 
United States, which gives Congress the power " to regulate commerce 
with foreign nations and among the several States. Id. 

11. The 87th section of article 2d of the State Constitution was adopted 
to prevent amendments to legislative enactments, by which distinct and 
unconnected matters mieht be Introduced in the same law, and Is not to be 
construed as applying to a case, where all the provisions of a statute re- 
late, directly or indirectly, to the same subject, and are not foreign to the 
subject embraced in the title. Id. 

12. The State Legislature having entire control of the funds arising from 
the collection of tolls on the river line of navigation, could appropriate 
them to repairing the locks or dams, in preference to placing them to the 
credit of the sinking fund ; and when the cost greatly exceeded the reve- 
nue derived from such navigation, it was authorized to lease the right to 
take the tolls, without violating the provision of the State Constitution, 
declaring that the General Assembly should have no power to pass laws to 
diminish the revenues of the sinking fund." Id. 

13. It is settled in Ohio that independent of a constitutional prohibition, 
It is within the legitimate scope of legislative power to authorize a mu- 
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nioipality to aid in the construction of a public improvement such as a 
railroad, by becoming a stockholder in a corporation created for that pur- 
pose, and to levy taxes to pay the subscription. Walker v. City of Cincin- 
nati, 346. 

14. The public or corporate interest in an improvement rather than its 
particular location, determines the question as to the right of taxation 
for its construction ; and therefore the fact that the improvement contem- 
plated will lie mainly outside of the State, can make no difference. Id. 

15. The Constitution of Ohio provides that " The General Assembly shall 
never authorize any county, city, town, or township, by vote of its citizens 
or otherwise, to become a stockholder in any joint stock company, corpora- 
tion or association whatever ; or to raise money or loan its credit to, or in aid 
of, any such company, corporation or association." An Act of 1869 pro- 
vided that certain cities should be authorized to construct a line of rail- 
road leading therefrom to any other terminus in this State or in any other 
State through the agency of a board of trustees consisting of five persons, 
to be appointed by the Superior Court of such city, provided that a ma- 
jority of the City Council should, by resolution, have declared such line of 
railway to be essential to the interest of the city, and the said railway 
should have received the sanction of a majority vote of the electors of the 
city, at a special election ordered by the City Council, after twenty days 
public notice : Held, that this act is constitutional. Id. 

III. Trial by Jury. 

16. The extension of trials of replevin to justices, does not violate the 
provision of the Constitution providing " that trial by jury shall remain 
inviolate forever," though a justice's jury is only composed of six men. 
Knight v. Campbell, 591. 

17. The Constitution in guaranteeing " trial by jury as it has been here- 
tofore used," intended to embrace juries in justices' courts. Id. 

18. The word "jury," as used in the Constitution, does not mean a jury 
of twelve, exclusively. Id. 

IV. Judicial Power. 

19. The Power of the Judiciary to Declare a Law Unconstitutional, 
729. 

V. Taking Private Property. 

20. An act of the legislature authorizing private property to be taken 
for a public school-house site is not in conflict with the provision of the 
Constitution which prohibits the taking of private property except for 
public use. In this case the use, though local, is public. School Board v. 
Hackman, 527. 

21. The legislature can empower a railroad corporation to cross a turn- 
pike road, on making compensation, without impairing a contract within 
the meaning of the Constitution. Turnpike B. v. Union B. B., 630. 

22. Where the legislature authorizes a railroad company to construct a 
road, upon paying damages to land owners, and in building the road a cut 
is made through an embankment, whereby the river flows in and deposits 
gravel and stones on the land of one who does not own the embankment, 
such flowage is a taking within the Constitution, and if the legislature in- 
tended it without compensation to the owner of the land, it is unconstitu- 
tional. Eaton v. Boston, Concord & Montreal B. B., 720. 

CONTRACT. See Agreement ; Attorney, 3 ; Lex Loci, 12. 

1. After a simple contract is broken and damages accrued, it cannot be 
discharged by parol without satisfaction, or some consideration. Cutler 
V. Bobbins, 55. 

2. Ordinarily, the payment of money is not necessary to make a contract 
complete. Orr's Appeal, 193. 

3. Where a contract is void on the ground of public policy, or being 
against a statute, its confirmation is affected with the original taint 
Negley v. Lindsay, 139. 
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4. A contract void on account of fraud may be confirmed without a new 
consideration. Id. 

5. A party knowingly confirming a contract against conscience, Is barred 
from relief. Id. 

6. A contract by the children to release all their right to their father's 
land to one, in consideration of his supporting him for life, is not contrary 
to public policy. Walker v. Walker, 196. 

7. Though two of the children were married women, who did not 
acknowledge the deed as such, it was binding on the others. Id. 

8. Though it was not a legal conveyance, it would be supported after the 
father's death in equity as an estoppel. Id. 

9. When it is averred in a petition, that a contract susceptible of two 
meanings, was intended to have a particular one, it will be so construed 
on an issue joined by demurrer. Craft v. Benl, 329. 

10. A decree requiring the performance of a contract byone party, should 
also require performance by the other, if possible. Id. 

11. Courts will never presume a contract to be illegal. Id. 

12. When there is a written contract between the parties the court is to 
construe it. Colebrook v, Merrill, 335. 

13. A written contract, unsealed, to take "fifty per cent, in full of amount 
due," given by a creditor to his debtor, possesses no mutuality, and is no 
defense to a suit for the entire demand. Webb v. Stewart, 529. 

14. A contract to pay a certain sum for aid in procuring a marriage is 
void, and no damages can be recovered for its breach. Crawford v. Russell, 
592. 

15. Where one enters into a contract to perform services, part of which 
are illegal, he cannot recover in assumpsit upon a quantum meruit for any 
portion. Bixley v. Moor, 721. 

16. A contract to pay money for the exercise of influence In procuring a 
pardon is void as against public policy. Express Co. v. Reno, 750. 

17. The law will not lend its aid to carry into effect a contract which is 
contrary to sound public policy, but will leave the parties as it finds them, 
in pari delicto. Id. 

18. But this doctrine has no application to executory contracts. In all 
such cases the parties can avail themselves of the locus penitential, rescind 
the contract, and recover back any money or property advanced under it. 
Id. 

19. A contract to prosecute a claim against the United States for twenty 
per cent, of the amount, is contrary to the Act of Congress to prevent 
frauds on the treasury, and therefore void. Jones v. Blacklidge, 773. 

CORPORATION. 

1. A stockholder cannot maintain an action to effect a forfeiture of the 
charter for non-nser within a year. Qelman v. Oreen Point Sugar Co., 194. 

2. A lease by one company to another, the necessary effect of which is to 
suspend the business of the lessor for more than one year, is invalid 
against the stockholders not consenting. Copeland v. Citizens' Gas Light 
Co., 194. 

3. An action to set aside such lease may be brought by a stockholder who 
has not consented to it. Id. 

4. The managing agents of a corporation are liable in an action of tort 
for injuries resulting from the negligence of the corporation in the use of 
a steam-boiler. Losee v. Buchanan, 194. 

5. A corporation cannot escape liability for injuries, because they hap- 
pened at a time when its sub-agent, employed to conduct Its affairs, was 
in charge. Id. 

6. A president of a corporation cannot bring a suit in his own name, on 
an agreement signed by him as president, entered into on behalf of the 
corporation. Nichols v. Williams, 265. 

7. Where the by-laws of a corporation provide that the officers shall re- 
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ceive such compensation for services as the directors shall fix, the secre- 
tary, who has rendered services, will he entitled to compensation, when 
none has been fixed. Missouri River Railroad v. Richards, S28. 

8. A voluntary society, incorporated, may he compelled by mandamus 
to restore a member unjustly expelled. People ex. rel. Koehler v. Mechan- 
ics' Aid Soe., 460. 

9. Where the Constitution makes " slander against the society" a ground 
for expulsion, it will he presumed that the common law offense of slander 
is intended. Id. 

10. A legislative grant to a corporation sanctions only such implied 
powers as are necessarily incident to those expressly bestowed. Turnpike 
Rd. v. Union R. R., 530. 

11. A member of a corporation not its financial officer, cannot make 
himself its creditor by the voluntary payment of its debts. Blanchard v. 
Association of Spiritualists, 530. 

12. Claims of a portion of the trustees of a corporation are not within 
the meaning of the Act of 1848, of New York, making the trustees of a 
manufacturing company liable for its debts in certain cases. Briggs v. 
Easterly, 660. 

COSTS. See Trust and Trustee, 6. 
COURTS. See Citizen, 1-6 : Criminal Law, 8. 

1. In the adjudication of cases under the Captured or Abandoned Pro- 
perty Act, the Court of Claims is a court, not a mere commission, and has 
jurisdiction to render judgment against the United States for specific 
amounts, which cannot be reviewed by the executive officers of the gov- 
ernment. Brown v. United Stales, 172. 

2. A claimant under the above-named Act obtained a decree of the 
Court of Claims in his favor for a certain sum, afterward the Secretary 
of the Treasury reduced the amount, and paying part, refused to pay the 
balance— whereupon claimant brought suit against the United States for 
the balance : Held, that he might recover. Id. 

3. Actions against the government and public officers, discussed by 
Nott, 3. Id. 

4. A court having no clerk or recording officer is not a "court of record" 
within the meaning of the United States statute of April 14th, 1802, and 
has no jurisdiction in naturalization. State v. Whitlemore, 268. 

5. The passing of counterfeit treasury notes may be an offense against 
the United States and also against an individual State. United States v. 
Wells, 424. 

6. In such case there would be concurrent jurisdiction in the Federal 
and State courts to take cognizance of the offense, and the j-udgment of 
one would not be pleadable, either in abatement or in bar of an indict- 
ment in the other. Id. 

7. But the rule of comity between courts of concurrent jurisdiction, 
that the one first acquiring jurisdiction of the case will not be interfered 
with during the pendency of the proceedings, applies to criminal as well 
as civil actions. Id. 

8. Therefore, where a United States marshal charged with the arrest of 
a counterfeiter found him in the custody of a State sheriff on an indict- 
ment for the same offense, his duty was to make return of that fact and 
leave the prisoner in the sheriff's custody ; but the marshal having taken 
the prisoner out of the sheriff's hand, and the prisoner on indictment in 
the Federal court having pleaded the proceedings of the State court in 
abatement, the Federal court sustained the indictment but remanded the 
prisoner to the custody of the State authorities. Id. 

9. The Circuit Courts of the United States have no jurisdiction of an 
action in which a State is plaintiff. Wisconsin v. Duluth, 709. 

10. By the Constitution of the United States, the Supreme Court has 
original jurisdiction in such cases, and no concurrent jurisdiction has 
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been conferred by Congress on the Circuit Courts. Id. 

11. Whether Congress could confer a concurrent jurisdiction in 9uch 
cases on the Circuit Court : Quaere. Id. 

COVENANT. See Vendor and Purchaser, 8. 

CRIMINAL LAW. See Courts, 5-8; Habeas Corpus, 4, 5. 
I. In general. 

1. It is sufficient in indictments that the charge be stated with sufficient 
certainty for the defendant to know what he is called to answer. Com 
monweallh V. Keenan, 198. 

2. The grand jury may ignore a count, but cannot And less than the 
whole of any count. Id. 

3. A petit jury may impose costs on a defendant under a defective indict- 
ment. Id 

4. Courts refuse to quash where the indictment is for a serious offense, 
but compel a demurrer, a motion in arrest of judgment or a writ of error. 
Id. 

5. Though a jury may find a party indicted for one offense, guilty of a 
minor one included in it, a magistrate cannot. 8iaie v. Runnels, 329. 

6. The charge as made in the complaint determines the power of the 
magistrate to try or only bind over. Id. 

7. Where a magistrate cannot convict, he has no power to acquit. Id. 

8. The Supreme Court of New Hampshire has original concurrent juris- 
diction in all criminal cases where a magistrate has. Id, 

9. Where a complaint before a police court describes an offense, the 
maximum punishment of which is greater than the court has po wer to im- 
pose it must be dismissed. State v. Dolby, 330. 

10. Are Juries Judoes op the Law as well as op the pacts in Crimi- 
nal Cases? 401. 

11. A defendant on trial for an intent to commit a rape, having made a 
statement under the statute, that " all the allegations of the prosecution 
are false and untrue, and that he had never insulted her in his life," it is 
error for the court to charge the jury that "the statement of defendant 
does not, however, directly deny the assault. This silence would go far to 
confirm the testimony of the plaintiff." His assertion that "air-her alle- 
gations " — of which the assault was one— were false and untrue, was a 
direct denial of the assault. Defoe v. People, 525. 

12. The "statement" of a defendant, on trial for a criminal offense, when 
he chooses to make one, may be considered by the jury, in view of all the 
circumstances which may affect its credit ; nor can he claim any protec- 
tion from the effect of significant omissions, on the ground that he is not 
required to criminate himself. Id. 

13. In the trial of a married woman on an indictment for selling liquor, 
her failing to testify in her own behalf may be considered by the jury. 
State of Maine v. Cleaves, 531. 

14. A married woman selling liquor in the presence of her husband, con- 
trary to law, is presumed to act under his coercion, but this may be 
rebutted. Id. 

15. A request to depart from defendant's land and a refusal is necessary 
before defendant can Justify a resort to force. State v. Woodward, 721. 

16. A purchaser of liquor sold in violation of law is guilty of no crimina- 
offense and must testify. Stale v. Raid, 721. 

17. Under indictment for selling spirituous liquors, evidence of selling 
ale, porter and cider, is not admissible. Id. 

II. Murder. 

18. Murder committed in perpetrating a robbery is murder of the first 
degree, although not committed with a deliberate and premeditated de 
sign to kill. State v. Pike, 233. 

19. Under an indictment, alleging that the accused " feloniously, will- 
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fully, and of his malice aforethought, did Mil and murder," the jury may 
return a verdict of "guilty of murder in the first degree" upon proof of 
murder hy dellherate and premeditated killing. Id. 

20. Under such an indictment, the jury may return a verdict of " guilty 
of murder in the first degree I' upon proof of murder committed in perpe- 
trating robbery. Id. 

tl. A charge that, if the defendant killed Mb wife in a manner that would 
be criminal if he were sane, the verdict should be not guilty by reason of 
insanity, if the killing was the result of mental disease, is correct. State 
V. Jones, 662. 

22. Whether the defendant had a mental disease, and whether the killing 
of his wife was the result of such disease, are questions of fact for the 
jury. Id. 

23. Whether every insane impulse to kill is irresistible Is a question of 
fact. Id. 

III. Larceny. 

24. Upon a trial for larceny of a horse a bill of sale offered by the pris- 
oner, without showing its bona fide execution is inadmissible as evidence 
Taylor v. The State, 330. 

IV. False Pretenses. 

25. To sustain an indictment for false pretenses the pretenses alleged to 
be false must be of some existing fact and made for the purpose of influ- 
encing the purchaser. Scott v. People, 660. 

26. Both the inducement and the fraudulent purpose are facts to be 
proved, not presumed. Id. 

V. Perjury. 

27. False 9wearing in an application for naturalization in a State court, 
is indictable as perjury under the State law. State v. WhUtemore, 263. 

28. An indictment for perjury committed on the trial of a cause, should 
contain as essential: 1. The name of the court. 2. The offense should be 
charged as committed in the county In which the indictment was found; 
and 3. It should appear that the evidence on which the assignment is 
based, was material to the Issue. Ouston v. People, 263. 

29. An indictment alleging that the action was pending in the " Supreme 
Court of the City of New York," and that the referee who administered 
the oath was appointed by the Supreme Court of the City and County of 
New York is faulty in matter of substanoe. Id. 

VI. forcible Entry and Detainer . 

30. On the trial of a forcible entry, evidence of force employed to main- 
tain a possession peaceably obtained is inadmissible. Hoffman v. Harring- 
ton, 532. 

31. Every forcible entry is forbidden, but not a forcible detainer after a 
peaceable entry, unless the detainer is unlawful. Id. 

CURTESY. See Husband and Wife, 2. 
CUSTOMS. 

1 . The Confederate States never had any existence as a sovereign power. 
All the laws of the United States were in force at all times and in all places 
within the territory of the United States during the war, whether the 
places were within the military lines of the Confederate forces or not. 
United States v. Stark, 37. 

2. The concession of belligerent rights did not recognize or confer any 
right on the Confederate States to collect duties on imports at a port 
within their lines. Id. 

3. Therefore payment to a Confederate collector of the part of Savan- 
nah, of duties on goods which ran the blockade, is no defense to an 
action by the United States for the duties under the revenue laws. Id. 

4. The principles of the decisions in U. 8. v. Hayward, 2 Gall. 486, and XT. & 
v. Bice, 4 Wheat. 247, do not apply to such a ease. Those were cases where 
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the territory passed under the sovereignty of a foreign power during a 
public war. Id. 

D A.M. See Water and Watercourses, 3. 

The Mill-dam Act of Kansas is constitutional and valid. Venard v. Cross. 
334. 
DAMAGES. See Bailment, 4 ; Vendor and Purchaser, 5, 20. 

1. The measure of damages in an action brought to recover the value of 
certain U. S. bonds, payable in gold, deposited with a banker and never 
returned, is the value of the bonds at the time of demand, and the value 
of the gold interest from the day the same was payable, with interest on 
the value of the several instalments of such gold interest, due semi-an- 
nually. Maury v. Coyle, 52. 

2. Where there is neither fraud, malice, gross negligence, nor oppression, 
damages will be confined to compensation for the injury. Belknap v. Bos- 
ton <Sc Maine Railroad, 55. 

S. Where exemplary or punitory damages are to be given, the con- 
dition and circumstances of the defendant maybe material, but otherwise 
not. Id. 

4. Excessive damages are a ground for setting aside a verdict. Id. 

5. So where the damages are too small. Id. 

6. A town, liable for damages from insufficiency of a highway, is not 
entitled to have the amount received by the plaintiff from an insurance 
company, deducted from the amount of its liability. Harding v. Town of 
Townshend, 128. 

7. The conduct and words of a defendant after suit brought, is not an 
element of damages in an action of slander. Stttzer v. Reynolds, 133. 

8. Instruction to the jury that " If the contract was broken by the de- 
fendants, the plaintiff is entitled to be put in the same position, pecunia- 
rily, as he would have been, if the contract had been kept, regard being 
had to the fact that plaintiff soon after obtained other employment:" Held 
correct. Oarsed v. Turner, 259. 

9. In an action of slander where no special damage is alleged, the jury 
may give general damages for whatever is the necessary and natural re- 
sult of the words spoken. Miles v. Harrington, 336 

10. In slander, for words per se actionable, damage is presumed without 
proof of actual damage. Id. 

11. In such action the jury are to decide if exemplary damages are to be 
given. Id. 

12. An agreement that if either party to a contract failed to perform his 
part, he should forfeit $1,000, is a penalty and not liquidated damages. 
Lee, Wylly & Co. v. Overstreet, 395. 

13. The measure of damages for one who being deprived of pasturage for 
his cattle, pastures them on his meadow, is what was the value of the mea- 
dow-land as meadow. Gilbert v. Kennedy, 600. 

14. The measure of damages for the non-payment of money, or the non- 
delivery of a debtor's obligations for money, is the amount due and inter- 
est, and as an almost universal rule no collateral damages can be given. 
City of Memphis v. Brown, 629. 

15. If negotiable bonds of a class which, by the usages of trade, are vendi- 
ble in market at established rates, are to be issued in payment, accompanied 
with a sinking fund to give them greater market value, such bonds are to 
be treated as if they were chattels and things in esse, and the damages for 
failure to provide the fund will be the difference between the value of the 
bonds as they were agreed to be made, and the value as they were in fact 
made. Id. 

DEBTOR AND CREDITOR. See Corporation, 11. 
L Generally. 

1. Where a constable purchases a chattel sold Dy himself under an exe- 
51 
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cutlon, and then sells to a bona fide vendee, having accounted for the price 
to the execution creditor, neither the constable nor his vendee will he 
chargeable as trustees for another creditor. Ihrnum v. Perry. 133. 

2. The half-pay of a government officer is not liable to be taken by his 
creditors. Elwyn's Appeal, 195. 

3. The pay having reached the beneficiary [a lunatic], and being In his 
committee's hands, is to be distributable by direction of law. Id. 

4. His future pay could not be assigned by him, if sane, nor intercepted 
by his creditors. Id. 

5. Where the question is whether promissory notes were given in pay- 
ment of a debt or as a loan, and there is evidence of payment being made 
to the party, claiming that it was for a debt, as owner and holder, the jury 
should say what weight that ought to have. Fish v. Davis, 664. 

6. Where there is evidence that the notes were given in payment of 
goods purchased, the judge should not direct a verdict for plaintiff, In an 
action to recover the amount paid as being a loan. Id. 

II. Void Assignments. 

7. Where a number of execution creditors agree to give the debtor time, 
they are bound in good faith to carry it out among themselves. Loucheim- 
£ros.' Appeal, 127. 

8. A debtor owed one of his creditors $1,600, but stated It in an agree- 
ment and to the other creditors at |830, and in order to induce his credi- 
tor to sign gave him a judgment of $800, payable in thirty days ; this was a 
fraud on the others, and as to them void. Id. 

9. It was not void as to creditors not signing. Id. 

10. The creditor having issued execution on his judgment for $SO0, was a 
trustee ex rnaleflcio for the signers in respect to any advantage obtained 
by It. Id. 

11. Where one of the assignors in an assignment for the benefit of credL 
tors is an infant only nineteen, the assignment Is void as against creditors. 
Yates v. Lyon, 330. 

12. Nor does it matter that the infant, afterward, by his silence consent- 
ed to and ratified it. Id. 

III. Sale or Conveyance fraudulent as to Creditors. See ante 8. 

13. Where a debtor has transferred his property to his wife, who holds it 
for his use and permits him to control It, It will not protect him In a court 
of equity, that the forms of law have been pursued. Metropolitan Bk. v. 
Durant et al, 56. 

14. No payment of consideration will protect a sale contrived to defraud 
creditors, where the purchaser has knowledge of the object of the sale. Id. 

15. A subsequent attaching creditor cannot maintain audita querela 
against a prior one, on the ground that the debtor was non-resident, and 
the judgment was obtained without notice. EssexMining Cb.v. Ballard, 195. 

16. Nor can he maintain such suit on the ground that the judgment was 
fraudulent as to creditors, for If so the property may be pursued in disue- 
gard of the prior attachment. Id. 

17. It is not sufficient to set aside a deed made by a grantor in failing 
circumstances, that his object was fraudulent, it must be shown that the 
grantee participated in the intent or had knowledge of the object. Mer- 
chants' Bk. of Newton v. Northrup, 264. 

18. The mere fact that the grantee heard of the grantor's suspension or 
failure is not enough. Id. 

19. A purchaser in good faith, without notice, of goods sold with the in- 
tent to defraud creditors obtains a good title. Diefendorfv. Oliver, 395. 

20. If the purchaser pays by giving his negotiable notes to a third party, 
he cannot be garnlsheed by the creditors of the vendor. Id. 

21. The claimant of a decedent's property under a transfer invalid as 
against creditors, is not affected by the decree of a Probate Court charg- 
ing the administrator with it. Cross v. Brown, 721. 
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DECEDENT'S ESTATE. See Evidence, 12. 

1. A sale and conveyance by an executor under an order of the Orphans' 
Court for the payment of debts of a testator, does not discharge the land 
from the lien of a judgment against the heir or devisee. Bockover v. Ayres, 
264. 

2. The judgment creditor has no right therefore to any part of the pur. 
chase-money. Id 

3. The question as to whether the lands of a decedent are liable for the 
payment of debts or legacies is within the jurisdiction of the Court of Pro- 
bate of New Hampshire, and its decision is conclusive until appealed from 
Hare v. Woodman 327. 

4. All claims against a solvent estate are barred in three years from the 
granting of administration unless suit is begun. Id. 

5. A child born after the making of a will cannot recover any portion of 
an advancement made to a brother or sister before the will was made. 
San/ord v. San/ord, 458. 

6. Conveyances to children without consideration will be deemed ad- 
vancements. Id. 

7. Small sums given to spend or defray traveling expenses will not be 
considered as advancements ; otherwise as to sums given to start a son in 
business. Id. 

8. An order of a Court of Probate directing the estate of an intestate to 
be distributed to the persons whom such court finds to be the heirs at 
law and entitled to the estate, is conclusive, and furnishes full protection 
to the administrator until set aside on appeal. Kellogg v. Johnson, 746. 

9. No relief can be had, even in equity, by the next of kin against the 
sureties on the administrator's bond. Dorshimer v. Borbaek, 773. 

10. The next of kin may maintain a suit in equity for his distributive 
share. Id. 

11. Ordinarily a legatee or next of kin must sue the executor or admin- 
istrator only, and cannot join debtors of the estate, but where there is col- 
lusion between them and the executor he may. Id. 

DEED. 

1. A grantee must show that an alteration beneficial to himself was 
properly made. Robinson v. Myers, 196. 

2. If the alteration appears to be made with the same pen and ink, the 
inference is that it was made before sealing and delivering, otherwise evi- 
dence is required to explain it. Id. 

3. The law does not presume an interlineation in a deed a forgery, or 
made after execution. Id. 

4. A plot referred to in a deed is as much a part of the deed as if incor- 
porated in it. Id. 

5. Nothing less than thirty years' possession in conformity with a deed 
is sufficient to raise the presumption of its authenticity. Walker v 

Walker, 196. 

6. Where proof of possession cannot be had, the deed may be read, if its 
genuineness is otherwise satisfactorily established. Id. 

7. Where a deed of a husband and wife is set aside on account of the 
husband's unsoundness of mind, no deduction will be made for the value 
of the wife's right or dower, nor for raxes paid since the execution of the 
deed. Marvin v. Lewis, 264. 

8. Such deed proves nothing, and the wife could not convey her inchoate 
right of dower. Id. 

9. A deed being void the heir of the grantor may recover the land with 
out any deductions. Id. 

10. A subsequent grantee cannot attack a prior deed of his grantor for 
fraud or want of consideration. Gray v. Ulrich, et al, 331. 

11. Unless he has the equitable title at the time of the execution of the 
prior deed. Id. 
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12. A deed describing land by the subdivision and number of the sec- 
tion, and number of the township and range, is not void for uncertainty 
though the county and State be omitted. Russell v. Sweezey, 460. 

DESERTER. 

A deserter is not disfranchised under the Act of March 3d, 1865, until af- 
ter conviction by court martial. Leverance v. Nealey, 331. 

DIVORCE. See Husband and Wipe, I. 

DOLLARS. See Coin, 1. 

DOWER. See Husband and Wife, II. 

DURESS. See Bills and Notes, 7. 

EASEMENT. See Alley ; Estoppel, 4. 

1. A land owner, who in the reasonable use of his own land diverts or ob- 
structs the flow of water not gathered into a stream, but either circulating 
through the pores of the earth, or spreading over the surface in the season 
of melting snows or heavy rains, is not liable for an Injury to his neighbor 
caused by such diversion or obstruction. Sweet v. Cutis, 11. 

2. Where the plaintiff and defendant were adjoining owners of land by 
the side of a highway, in the ditch of which water was accustomed to ac- 
cumulate, and for many years it found its way off through a depression in 
defendant's land : Held, that plaintiff would acquire no right by prescrip- 
tion to have the water run off over the defendant's land. Id. 

3. The owner of two adjoining lots, which maybe designated as the east 
and west lots, leased the former for the renewable term of ninety-nine 
years, at a certain yearly rent, and in the lease covenanted that the lessee 
should have the right and privilege to make openings and place lights in 
the wall which he contemplated erecting on the western line of the pro- 
perty leased. The wall was erected and openings were made and lights 
placed therein, which overlooked the west lot. Subsequently the lessor 
conveyed the reversion in the east lot and premises to the lessee thereof, 
in fee, and by this deed were granted with the lot all buildings and im- 
provements thereon erected, " and all and every the rights, alleys, ways, 
waters, privileges, appurtenances, and advantages to the same belonging, or 
in anywise appertaining." Afterward the owner of the west lot conveyed 
the same, in fee, to a third party, the deed containing a covenant of 
special warranty. On an action brought by the vendee of the west lot 
against the vendor for an alleged breach of the covenant of special war- 
ranty, it was Held : 

1st. That the conveyance to the vendee of the east lot, passed the full 
right to the free use and enjoyment of the lights in the wall as they then 
existed, as an incident and appurtenance to the land conveyed ; and that 
such right as appurtenant to the premises will pass therewith to all succes- 
sive owners of the property. 

2d. That the vendee of the west lot took it with the servitude annexed 
for the benefit of the east lot, and the existence of this servitude, and the 
enjoyment thereof by the owner of the east lot, constituted no breach of 
the covenant of special warranty. Janes V. Jenkins, 24. 

4. Whenever an owner has created and annexed peculiar qualities and 
incidents to different parts of his estate (and it matters not whether it be 
done by himself or his tenant by his authority), so that one portion of his 
land becomes visibly dependent upon another for the supply or escape of 
water, or the supply of light and air, or for means of access, or for bene- 
ficial use and occupation, and he grants the part to which such incidents 
are annexed, those incidents thus plainly attached to the part granted, 
and to which another part be made servient, will pass to the grantee as 
accessorial to the beneficial use and enjoyment of the land. Id. 

5. The owner of land can have no easement in or over his adjoining 
lands, and where he sells one parcel, the right to enjoy privileges and con- 
veniences, which he, when owner of both, enjoyed in the other, does not 
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pass to the purchaser. Stanford v. Lyon and wife, 127. 

6. An agreement by tenant for years to abandon an easement cannot 
bind the reversioner. Qlenn v. Davis, 531. 

7. A conveyance of a strip of land In express terms, with restrictions 
that it is to be used only as a road, is a grant of the fee and not of a mere 
easement. Ooburn v. Coxeler, 722. 

EJECTMENT. See Equity, 12. 

Ejectment, and not a bill In equity, is the appropriate remedy for the 
trial of a title, where the complainant is out of possession, and the 
title is not clear and beyond suspicion. Hoffman v. Beard, 593. 

ENTRY. See Real Estate. 

1. If the tenant in a writ of entry disclaims, he Is held to admit the de- 
mandant's title to the part disclaimed, and Is estopped from denying. 
Wells v. Jackson Iron Co., 663. 

2. The disclaimer may be amended before judgment to cover a greater 
or lesser amount. Id. 

EQUITY. See Decedent's Estate. 9, 10. Ejectment; Injunction. 

1. To correct deeds for fraud or mistake Is an ancient and well-estab- 
lished head of equity j urisdictlon. Loss v. Oby, 57 

2. Mistakes are corrected even when they exist in the records of courts. 
Id. 

3. The writ of assistance can only issue against persons who are parties 
to the suit, and in all cases the parties against whom the writ Is applied 
for should have notiee of the application, and are entitled to be heard. 
Blauvett v. Smith, 57. 

4. In equity all suits must be in the name of the party really interested. 
Nichols v. Williams, 265. 

5. The complainant is inadmissible as a witness when the answer is by 
a party in a representative capacity. Sweet v. Parker, 265. 

6. Where the bill prays an answer without oath, if sworn to it will not 
be so treated. Id. 

7. Many exceptions exist to the rule that In equity all must be parties 
who have an interest In the object of the suit. Id. 

8. Where the trustees of a fund belonging to parents for life, remainder 
to the children, together with the parents are made parties defendant to 
a suit affecting the fund, it is no objection that thechildren are not joined. 
Id. 

9. Courts of equity have no general supervisory power over the govern- 
ment of municipal corporations. Phelps v. City of Watertown, 398. 

10. Courts of equity will not interfere between an individual citizen 
and municipal authority unless for an injury falling under a recognized 
head of equity. Id. 

11. A tax-payer filing a bill to restrain the city from prosecuting a con- 
traet for Improving the streets, and not alleging that his premises are 
Interfered with, or that taxes had been levied to pay the contractors, is 
not entitled to relief. Id. 

12. A bill to quiet title, filed by one not shown to be In possession against 
one who Is, and nothing appearing to prevent proceedings at law, cannot 
be maintained. Barrow v. Bobbins, 532. 

13. A bill in equity maybe maintained to redeem a pledge If an account 
Is wanted, or If the pledge has been assigned. White Mountain R. B. v 
Bay State Iron Co., 660. 

H. The pledgors of bonds secured by mortgage may redeem after fifteen 
years, notwithstanding the mortgage has been foreclosed. Id. 

15. Upon affidavit of the complainant, In a proceeding in equity, that 
the defendant conceals his property so that no attachment or levy there- 
of can be made, and that there Is good reason to believe that he is about 
to leave the State to avoid the payment of his debts, and sufficient evi- 
dence In support thereof, any justice of the Supreme Judicial Court, in 
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vacation, is empowered to issue an order requiring the arrest of the de- 
fendant, or an attachment of his goods or estate, as security for the 
enforcement of the final decree of the court in the proceeding in aid of 
which such order is issued. Samuel v. Wiley, 755. 

16. Independent of statute authority, and under the powers essentially 
incident to the obtaining security for the performance of its decrees, a 
court of equity, or a justice thereof, in vacation, may by writ of capias 
order the arrest of a party intending to leave the State in order to avoid 
such decrees, in a case where the complainant has not a legal remedy and 
cannot hold the defendant to bail. Id. 

17. The authority and practice in such cases are analogous to the authori 
ty and practice pertaining to the writ of ne exeat regno, as recognized and 
administered by the English law. Id. 

18. A court of equity will not enforce an executory contract when the 
consideration is founded on fraud. Ownes v. Ownes, 776. 

19. Courts of equity have recognized and established this distinction 
between conveyances and executory contracts. When the title is vested, 
they never avoid it for want of consideration ; and, on the other hand, 
they never enforce an executory contract without consideration. They 
treat it as nullity. Id. 

ERRORS AND APPEALS. See Criminal Law, 11; Evidence, 7; Pardon, 1 ; 
Partnership, 14. 

1. Where the causes of action are separate and divisible, and the decla. 
ration single, it would be error to suffer the plaintiff after having given 
evidence of one, to prove another. Hodge v. Town of Bennington, 49. 

2. Where the issues are distinct, and the verdict is on the material one, 
evidence improperly admitted on the other, is not error, and is no ground 
for reversal. Id. 

3. Where a plaintiff sues for damages for insufficiency of a highway, 
whereby the axle of his wagon was broken, and his horse killed, it is not 
error in the court to instruct the jury that he was bound to use such care 
as a prudent man would, and if the want of such care in any degree con- 
tributed to the accident he could not recover. Id. 

4. Where a plaintiff in error claimed in the court below, that he was en. 
titled to have a note held by him made by the defendant in error paid in gold 
or silver coin underthe Constitution, upon aproper construction of various 
clauses of that instrument, and the decision of the court below was against 
the right thus claimed, the Supreme Court of the United States has appel- 
late jurisdiction underthe 25th section of the Judiciary Act of 1789, or the 
2d section of the Amendatory Judiciary Act of 1867, to review the decis- 
ion. The case of Roosevelt v. Meyer, 1 Wallace 512, overruled. TrebUcock v. 
WUson, 151. 

5. The refusal to permit a question asked on cross-examination to be 
answered, is no ground for reversal, where it could not have prejudiced 
the losing party. Missouri River Railroad v. Richards, 328. 

6. No appeal lies from an order refusing to sign a bill of exceptions. 
March v. Hand, 632. 

ESTOPPEL. See Aoent 17 ; Bank, 4 ; Contract, 8; Entry, 1 ; License. 

1. It is a general rule of law and equity that a party may always plead, 
prove and rely on the truth of any transaction In the determination of his 
rights, unless he would commit a fraud on the adverse party. Clark v. 
Ooolidge, 58. 

2. Estoppels in pais only apply where the party doing the act or making 
the admission, knows the truth of the matter, or has better means of 
knowing it, than the adverse party. Id. 

3. The doctrine of estoppel applies inactions relating to real property, 
as well as personal. Mnnegan v. Oaraher, 460. 

4. A party to a chancery suit concerning a dominant tenement, who af- 
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terward becomes seized of the servient tenement, is not estopped from 
asserting that by the true construction of the deeds, the easement is ex- 
tinguished. Olenn v. Davis, 531. 

5. Where the only surviving beneficiary named in a mortgage actively 
aids and assists the mortgagor in selling the property, without mentioning 
his claim, he will be estopped from setting it up against the purchaser. 
Bigelow, Admin'x, v. Foss, 593. 

6. The declarations of the real party in interest, though he is not the party 
of record, are evidence against him. Id. 

7. Where the parties to a deed signed in blank have acquiesced for two 
and a half years in the possession of a party who bona fide purchased land 
under it, they will be estopped from claiming on account of the irregular- 
ity. Knaggs v. Mastin, 774. 

EVIDENCE. See Criminal Law,12, 17, 24, 30, Beed 1-3; Estoppel, 6; Insanity, l; 
Insolvent, 2; Insurance, 1, 10; Judgment, 7; Mortgage, 8 ; Partnership, 9 ; 
Record, 1. 

1. Conversation held by the parties to a written contract at the time it 
was made, is admissible to prove that the writing was not the agreement. 
Hoag v. Oiven, 58. 

2. Under the act of 1834 of Maryland, making parties to suits competent 
witnesses, a party cannot offer in evidence his own declarations in his own 
behalf. Friend v. Hamill, 58. 

3. In an action of debt to recover the purchase-money of land sold, the 
defense being fraud in misrepresenting the value, evidence that the plain- 
tiff had a higher offer is inadmissible. Negley v. Lindsay, 193. 

4. A deed containing the same discription as the articles, but imperfect, 
19 admissible in evidence, in suit to recover the purchase-money. Id. 

5. In an action for death from negligence, on account of cart being struck 
by cars, when on scales near the track, evidence that the track was moved 
after the accident is proper. West Chester Railroad Co., v. McElwee, 200. 

6. Where certain acts of plaintiff are in evidence before the jury tending 
to show fraud, he may state the reason for doing them, to rebut the pre- 
sumption. Janvrin v. Fogg, 268. 

7. The admission of parol evidence to contradict a note and prove con- 
ditions not expressed therein is error. Letter v. Fowler, 331. 

8. Where the only objection to the admission in evidence of a certain 
mortgage was that it was not properly stamped, and that could not have 
affected the verdict, it may be stamped after verdict and then judgment 
entered. Janvrin v. Fogg, 334. 

9. Declarations to be admissible as part of the res gestae must be con- 
temporaneous with some apt they serve to explain. State v. Montgomery, 
S95. 

10. It is no objection to the admission of a deed in evidence, that it was 
not recorded until after suit was brought. Russell v. Sweezey, 460. 

11. A press copy of a letter is not legal and admissible evidence in the 
absence of notice to produce the original. Marsh v. Hand, 461. 

12. The only proper evidence of the insolvency of the estate of a de- 
ceased person Is the documentary evidence of the probate office. Bates v. 
Avery, 462. 

13. Evidence to explain a written contract Is only admissible when 
words have been employed which are ambiguous or of equivocal mean- 
ing. North American Ins. Co., v. Throop, 462. 

14. Evidence of a parol agreement alleged to have accompanied the deliv- 
ery of a deed, and varying its terms is inadmissible. Beers v. Beers, 531. 

15. In an action of covenant on a deed, where the declaration alleges the 
deed to be made by the defendant, in which the defendant did covenant for 
themselves and their heirs, a deed made by defendant and wife, the land 
not being the individual property of the wife, is admissible in evidence 
Hooey v. Smith. 594. 
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16. Nor will the fact the premises are not described in the same words 
as in the declaration be any objection to its admission. Id. 

17. In an action of covenant by a grantee, to recover the amount of an 
outstanding tax, he was compelled to pay, parol evidence is admissible by 
grantor to prove that grantee agreed to pay the tax at the time of sale. 
Dearborn v. Morse, 594. 

18. Though the declarations of a grantor at the time of a conveyance to 
his sons are admissible to show whether it was an advancement, they 
must not contradict the plain terms of writing. Sand/ord v. Sandford, 
594. 

19. The declarations of a father, subsequent to the conveyance, when he 
could not revoke the deeds, are not admissible. Id. 

20. The evidence of an attorney who drew a will, in accordance with an 
agreement made at the time, between the testator and his wife, is admis- 
sible to prove what was said as to a bequest and the agreement. Id. 

21. The declarations of one of several persons engaged in a concerted at- 
tack upon a dwelling, made while the attack is going on, are admissible 
against all ; otherwise if the attack has terminated. State v. Pike, 661. 

22. An admission by one that he is an agent is evidence of the fact agains t 
him. Metier v. Kratz & Campbell, 773. 

EXECUTION. See Debtor and Creditor; Insurance, 4 ; Partnership, 4. 

A sale on mesne process, of the property of a stranger, conveys no title to 
vendee, and the real owner may replevy it. Coombs v. Gordon, 595. 
EXECUTORS AND ADMINISTRATORS. 

1. The administrator cannot by a promise in writing take a claim out 
from the operation of the statute of limitations nor omit to plead it. Sail 
V. Woodman, 328. 

2. An administrator, whether the estate is solvent or Insolvent, is bound 
to execute his trust in a reasonable time, and if he delay to apply the land 
for the payment of debts for an unreasonable time his lien will be lost. Id. 

3. Case will not lie against executors as such, for damages caused by 
raising a dam on decedent's land, where the land has vested in the execu- 
tors and others under the will. Plimpton v. Richards, 595. 

EXPERT. See Witness, 13, 14. 

FENCES. See Trespass, 7. 

Trespass caunot be maintained against a surveyor of highways for re- 
moving fences that have been less than forty years within the location ot 
a highway. Whitlier v. Mclnlyre, 595. 

FINES AND PENALTIES. 

While an insurance and loan company may have the right to impose a 
fine on a member, for non-payment of dues, after tender of the amount due, 
it cannot proceed with the imposition of fines for the refusal to pay the 
first fine. Pentz v. Citizens' Fire Ins. Co., 533. 

FISHERY. See Waters and Watercourses, 2. 

FORCIBLE ENTRY AND DETAINER. See Criminal Law. 

FORMER RECOVERY. See Vendor, 18. 

FRAUD. See Bills and Notes, 6 ; Equity, 18. 

FRAUDS, STATUTE OF. See Bills and Notes, 10 ; Husband and Wipe, 15. 

1. Under the statute of frauds a distinction is made between a contract 
for the sale of goods and one for work and labor In the manufacture of 
them. The former only is made void by the statute unless it be in writ- 
ing. Passaic Marig Co. v. Ho/man. 105. 

2. Where the contract is foran article coming under the general denomi- 
nation of goods, wares, or merchandise, and is made with one who makes 
and sells that kind of article to all who traffic in it, the quantity required 
and the price being agreed upon, it is a contract of sale, whether the maker 
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and vendor has the required quantity on hand or has to make it after- 
ward. Id. 

3. Bui if what is contemplated by the agreement is the skill, labor, care, 
or knowledge of the maker ; or if it would not have been produced except 
for the order ; or if it Is ordered at a certain price with the knowledge that 
the maker is not supplied and will have to make it ; or if, when produced, 
it is unfitted lor sale as a genaral article of merchandise, being adapted 
only for use by the person ordering it, then the contract is one for work 
and labor, and not within the statute. Id . 

4. The cases on this subject examined and discussed by Daly, C. J. Id. 

5. Proof of a parol contract, delivery of possession, payment of purchase- 
money in part and valuable improvements, are sufficient to take a ease 
out of the statute. MUliken v. Dravo, 197. 

6. Resulting estates or those created by operation of law are not made 
void by the statute of frauds of Kansas. Moore v. Wade, 398. 

GOLD. See Coin, 1. 
GUARDIAN. 

1. Any transactions between a guardian and a ward recently arrived at 
age, by which the guardian obtains an advantage or bounty , will be deemed 
prima facie fraudulent, on account of the recent confidential relations of 
the parties, and the burden of proof will be upon the beneficiary to show 
that the gift or arrangement was fair and conscientious. Oarvin v. Wil- 
liams, 642. 

2. Evidence in this case held not sufficient to support a verdict in favor 
of the guardian. Id. 

GUARANTY. 

1. An extension of the time of payment of a bond does not discharge a 
guarantor, if the agreement to extend was made after the maturity of the 
bond. Says v. Wells, 59. 

2. An agreement to extend which will discharge a surety must be such 
as in law will amount to an estoppel upon the creditor to prevent him 
bringing suit until the extension expires. Id. 

3. An agreement to extend will not be inferred from the acceptance by 
the holder of a bond, of a collateral security, which does not mature until 
after the bond. Id. 

4. Where two bills of goods were sold at different times, one for$230, and 
one for $110, upon a written guaranty '-to let bearer buy merchandise to 
amount of $200 or $300, the guarantor's liability will be confined to the first 
bill. Reed V. Fish, 481. 

5. A guaranty of payment imposes an obligation to pay at the maturity 
of the security, and the holder need not wait for the result of a suit against 
the principal debtor, but may demand the money from the guarantor im- 
mediately upon the dishonor of the paper. City of Memphis v. Brown, 629. 

HABEAS CORPUS. 

1. Where a United States officer, holding a prisoner by United States au- 
thority is served with a writ of habeas corpus issued by the State author- 
ity, is it his duty to make due return to the writ ; and he acts within the 
true spirit of the law by producing the body of his prisoner before the 
court or judge issuing the writ. United Slates v. Doss, 320. 

2. Where such officer makes return showing that he holds the prisoner 
by United States authority, the State authority should abstain from longer 
interfering with the case, and all its proceedings thereafter are illegal. 
Id. 

3. Where a prisoner is held for an offense over which the United States 
and the State in which it was committed have concurrent jurisdiction, 
tho government which first assumes jurisdiction will retain it until final 
judgment. Id. 

4. If a State judge, in combination with others, misuse his position and 
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office by making use ol the law and his power for the purpose of accom- 
plishing an improper release, he, and those acting with him, are liable 
criminally for obstructing process of the United States. Id. 

5. But if the judge acts bona fide he is not liable criminally, notwith- 
standing his acts are Illegal for want of jurisdiction. Id. 

9. Where a prisoner is brought before a judge in obedience to a writ, of 
habeas corpus, he is under the control of the judge, the writ of habeas cor- 
pus having superseded the original process, and therefore, a person taking 
charge of the prisoner under the order of the judge issuing the writ, can- 
not, for that act alone, be held guilty of obstructing United States process 
Id. 
HIGHWAY. See Damages 6 ; Street. 

1. A person must be in the use of a high way /or the purpose 0/ travel in 
order to be entitled to recover damages on account of its insufficiency. 
Sykes v. Town of Patvlel, 59. 

2. The obstruction of a highway is a common nuisance and the remedy 
is by indictment, unless an individual has suffered some special damage 
Houck v. Wachier, 60. 

3. The mere fact that by an obstruction one individual suffers more than 
others, will not entitle him to an action. Id. 

i. Plaintiff was entitled to recover for breaking his gig, owing to the in 
sufficiency of the road, although a defect in the gig contributed to the ac- 
cident, where there was no want of ordinary care on his part. Fletcher v. 
Town of Barnet, 197. 

5. In action for obstructing a pent road through defendant's land, the 
title to the land is not sufficiently involved to oust the jurisdiction of a 
justice of the peace. Sell v. Prouty, 197. 

6. The laying out of a highway without application for it, is invalid 
Slate v. Morse, 331. 

7. There is no presumption that a highway has been laid out agreeably 
to statute, from the mere use of it by the public for any period less than 
twenty years. Id. 

8. So long as the highway once established is kept open and fenced out, 
and the public never excluded, the right of the public will not be deemed 
lost by abandonment. Id. 

9. Where a road is established by use alone, it is not necessarily limited 
to the traveled track, but extends over the usual width of a highway. 
Id. 

10. The right of flowing lands under the Mill-dam Act of Kansas, does 
not include the right to overflow or obstruct a highway. Venard v. Cross, 
331. 

11. There is a duty upon towns and cities to keep their highways in safe 
condition for traveling by foot passengers as well as others. Landolt v. 
City of Norwich, 383. 

12. But this duty as applied to ice and snow on a sidewalk is not a duty 
to keep the sidewalks absolutely free from ice, and the liability of the 
city for injuries received by a fall on the ice, is to be determined in each 
case by the particular circumstances existing in that case. Id. 

HOLIDAY. See Bills and Notes 30. 
HOMESTEAD. See Bankruptcy, 2. 

1. Stat and Exbmpti on Laws, 202. 

2. A widow is not entitled to a homestead and personal exemption ont of 
the Intestate's property, in addition to her dower. Bust v Btilingslea, 832. 

HUSBAND AND WIFE. 

L Marriage and Divorce. See Contract, 14. 

1. Actions for Breach op Promise op Marriage, 65. 

2. The Supreme Court at general term may not only entertain an appeal 
from an order granting alimony, but may order a reference to ascertain a 
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suitable amount. Oalinger v. Galinger, 197. 

S A decree for divorce should not direct the payment by the defen- 
dant of arrears of alimony ; the plaintiff must enforce payment in the 
usual way. Id. 

4. Where the defendant's property amounted to $12,550 over and above 
his debts, alimony to the amount of $600 per annum was sufficient. Id. 

5. The Court of Chancery in New York had no jurisdiction to grant 
divorces independent of the statutes. Grain v. Cavana, 663. 

6. The court by the revised statutes, Is not authorized to grant a sum 
in gross on separation a mensa el thoro by way of allowance to the wife, 
and in lieu of dower. Id. 

7. Such provision in the decree being void, the wife's claim on her de- 
ceased husband's estate is unaffected by it. Id. 

8. Divorce a vinculo in New Hampshire, bars dower. Gleason v. Emer- 
son, 722. 

II. Curtesy and Dower. See Deed, 7, 8; Homestead, 2 ; ante, 8. 

9. A widow is entitled to dower in lands bargained by her husband to 
another during his life, the purchase-money, however, not being paid 
until his death, the title remaining in him. Slaughter v. Culpepper, 331. 

10. Dower once extinguished cannot be revived. Prey v. Boylan, TIL 

III. Separate Estate of Wife and Estate by Entireties. 

11. Where a wife has an equitable interest in land conveyed to her hus- 
band by reason of her having paid part of the purchase-money, it will be 
protected against her husband's subsequent creditors. Lodmode v. Camp- 
bell, 59. 

12. The mere delivery of a horse to the husband for the wife, without 
any act or declaration by him, is not a waiver of his marital rights, and 
such horse is liable to be seized for the debt of the husband, although 
paid for by the wife. Davis v. Zimmerman, 128. 

13. Where a married woman purchases a lot and builds a house with 
money obtained from her husband, and afterward exchanges the house 
and lot for personal property, such property will be deemed her separate 
estate. Elder v. Cordray, 129. 

14. A parol agreement, by the husband, made before marriage, that 
property belonging to his wife when sole should remain hers, prevents 
her title being divested by the marriage, and if she is subsequently di- 
vorced she may maintain trover against a purchaser from the husband 
Child v. Pearl, 129. 

15. The statute of frauds is no shield for the defendant because the 
title was always in the plaintiff. Id. 

16. In New York a married woman may carry on any trade or business 
or perform any labor, and the earnings and profits belong to her exclu- 
sively and are her separate estate. Foster v. Conger, 396. 

17. An assignment of a policy of Insurance, on the life of a husband, 
obtained for the sole and separate use of the wife, if made by the husband 
and wife for the benefit of his creditors, is valid. Emerick v. Coakley, 461. 

18. The forbearance of the creditors is a valid consideration. Id. 

19. A married woman while residing with her husband may charge, 
her separate estate for necessaries used in the family. Tillman v. Shackle- 
ton, 461. 

20. Neither the common law nor the statutes of Michigan authorize a 
married woman, prior to 1845, to take a deed of real estate and give a 
mortgage for the purohase-money, and both were void. Savagev. Holyoke 
461. 

21. In Kansas a married woman may contract, sell, convey and be sued. 
In referenoe to her separate estate, as freely as any other person. Knaggs 
v. Mastin, 774. 

IV. Actions by and against Husband and Wife. 

22. In an action brought against a husband and wife by judgment-credi- 
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tors, to set aside conveyances made by them, neither the testimony, acta 
nor declarations of the husband can be used to implicate the wife or divest 
her of her estate. Lormore v. Campbell, 60. 

23. A suit brought by a husband and wife for personal Injuries received 
by the wife does not survive to the husband. Saltmarsh v. Candia, 266. 

24. Where husband obtains a verdict, and after becoming administrator 
is willing to ratify what has been done, still the verdict must be set aside. 
Id. 

25. Where the vendee of land sold by a married woman cannot get pos- 
session as stipulated for, on account of a lease, he is entitled to a defense, 
in an action on a bond given for the purchase-money, to the extent of his 
injury, notwithstanding the coverture. Gross v. Noble, 266. 

26. The vendor's defense was not setoff, which is a cross-action, and in 
which the personal liability of the vendor to damages would have arisen. 
Id. 

27. Had the whole purchase-money been paid the vendee could not have 
sustained an action against the vendor. Id. 

28. In an action to recover the consideration of a sale,the defendant may 
show that it has failed in whole or in part. Id. 

29. A husband is not liable to an attorney for professional services ren- 
dered his wife in defending a libel for divorce by the husband against her 
upon the ground of adultery, even though such defense may prove suc- 
cessful. Bay v. Adden, 702. 

30. Where a husband charges his wife before a justice of the peace, with 
having threatened him with personal violence, and fails to sustain such 
charge, he will be held liable to the attorney of the wife, in an action 
brought to recover for services rendered upon her retainer. Warner v. 
Heiden, 299. 

81. Whether his presence when the services were rendered, and making 
no objection thereto, would make him liable on an implied promise to pay 
for them, qucere. Id. 

32. A husband cannot without authority acknowledge service of a sum- 
mons for his wife. Moore v. Wade, 396. 

33. A judgment determining that a woman has no right in certain land, 
except such as she has as wife, affects her substantial lights. Id. 

34. In New York a married woman may sue and be sued upon all bargains, 
obligations and liabilities, the same as if she were sole. Foster v. Conger, 
396. 

35. If an action is brought against her in reference to her business, it is 
brought in the same manner as against any other individual. Id. 

36. Where a wife, in Georgia, makes a contract for her own labor, with 
her husband's consent, she to receive the compensation, she may sue in 
her own name Merriweather v. Smith, 397. 

INFANT. See Debtor and Creditor, 11 ; Guardian, 1, 2. 

1. Neither an infant defendant nor his guardian ad Itteru, can consent to 
the taking of testimony before a person not properly authorized. Fischer 
v. Fischer, 129. 

2. Where a bill is filed against an infant, to have the title of certainlftnds 
vested in the infant, declared to be in trust for complainant, the complain- 
ant is not a competent witness in his own behalf, either at common law or 
under the act of 1867 of Illinois. Id. 

3. A contract by which a minor paid his bounty money to his master for 
his consent to his enlistment, may be rescinded by the minor's adminis- 
trator, and the money recovered back. Dinsmore v. Webber, 533. 

INJUNCTION. See Taxation, 1, 2, 3, 

1. To entitle a party to a preliminary injunction, his right must be clear 
and free from doubt, or established by proceedings at law. Hackensack 
Imp. Co. v. New Jersey M. B. B., 56. 
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2. Where the principles of law on which therlght rests, are disputed, and 
admit of doubt, a court of equity will not grant an injunction. Id. 

3. An injunction must not issue where the benefit to be secured is of 
little importance, while it will operate oppressively on the defendant. Id. 

i. Filling the air around a dwelling-house with dense smoke and soot or 
cinders, and with noxious vapors, so as to make It uncomfortable, is a nui- 
sance, and will be restrained by injunction. Duncan v. Hayes, 132. 

5. A court of equity will not restrain by injunction any lawful business, 
or the erection of any building for such business, because it is alleged such 
business will be a nuisance to a dwelling-house near it. Id. 

6. No lawful occupation will be restrained or interfered with, unless it 
will actually interfere with the comfortable enjoyment of life. Id. 

7. Increased risk from lire, and the consequent large rates of insurance 
are no ground for injunction. Id. 

8. A preliminary injunction will not be granted on doubtful points of 
constitutional law, nor to restrain the execution of laws that may be used 
unwisely or injuriously. Inhabitants of Greenville v. Seymour. 265. 

9. But the perversion or abuse of delegated powers, either actual or 
threatened, will be restrained. Id. 

10. Injunction denied where the provisions of acts, though impolitic and 
oppressive, are within the power of the legislature. Id. 

11. Will not be granted when an action of ejectment will restore com- 
plainant's rights. Morris Canal Co. v. Fagin, 268. 

12. The granting of an injunction to restrain encroachments on a canal, 
considered as a highway, will depend on the extent they impede naviga- 
tion. Id. 

13. Will not lie to restrain acts that may possibly cast a cloud upon the 
title of a party. Phelps v. City of Watertown, 397. 

14. An existing injunction can only be removed upon notice and motion 
to dissolve. Manhattan Fertilizing Co., v. Van Kensen, TIL 

INSANITY. See Practice, 2. 

1. Opinions of witnesses not experts cannot be received on questions of 
sanity. Slate v. Jones, 661. 

2. All symptoms and all tests of mental disease are questions of fact for 
the jury. Id. 

INSOLVENT. See Bankruptcy, 9. 

1. Thesimple omission of a particular debt in a petition for a discharge as 
an insolvent, will not vitiate the discharge. Hall v. Bobbins, 266. 

2. The record of an insolvent's discharge in Massachusetts must be held 
conclusive in New York. Id. 

INSURANCE. See Agent, 7 ; Damages, 6. 

1. A policy together with the application, is prima facie evidence of the 
title of the insured to the property embraced in the policy. Kansas Ins. 
Co., Berry, 60. 

2. The mortgagee has no claim in law or equity on the proceeds of a pol- 
icy effected by the mortgagor unless the policy has been assigned to him. 
Id. 

3. Where the policy refers to the application, "for a more full and par- 
ticular description " the application is made a part of the contract. 
Shoemaker v. Glen's Falls Ins. Co., 130. 

4. The execution creditor is not entitled to the proceeds of a policy, in 
case of a loss by fire, by reason of a levy on the premises. Plimpton v. 
Farmers' Mutual Ins. Co., 130. 

5. Where a policy contained a clause that it should not be assigned with- 
out insurers' consent, and it was so assigned, as collateral security for a 
lien, the assured cannot recover in case of loss, although he afterward 
paid the lien. Ferree v. Oxford Ins. Co., 197. 

6. Where a policy contained a clause that it should be void In case of as- 
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slgnment, unless ratified by the company within thirty days, and after as- 
signment but before the application for ratification reached the company 
a loss occurred, on a refusal by the directors to ratify the assignment the 
assignee will be entitled to a decree for the full amount his assignor could 
have recovered. Boynton v. Farmers' Ins. Co., 198. 

7. A policy of insurance provided that no suit or claim thereon should be 
sustainable unless made within twelve months after the loss ; and that 
in any such suit commenced twelve months after the loss the lapse of 
time should be conclusive evidence against the validity of the claim. A 
loss occurred and the insured was prevented by the war from bringing suit 
within twelve months: Held, That the war having rendered compliance 
impossible, the presumption from the lapse of time was thereby destroyed 
and did not revive by the cessation of the war; and the insured might re- 
cover if his action was brought within the period of the statute of limita- 
tions. Semms v. City F. 1. Co., 418. 

8. The period of the statute of limitations is to be computed by exclud. 
ing the time of the war. Id. 

9. In a marine policy, where property is insured described as $6,559 on 
charter, $2,650 on primage and also $1,500 on property on board ship C. J. 
Pennell "at and from New York to San Francisco," the last phrase is not 
descriptive of the property, but simply of the voyage. Melcher v. Ocean 
Ins. Co., 595. 

10. And where the vessel is sailing under two charters, parol evi- 
dence is admissible to prove which charter is insured. Id. 

11. The assured, in a life policy, in reply to the question, had she ever 
had a serious personal injury, answered no. She had, ten years before, 
fallen from a tree. The criteria of a serious personal injury considered. 
Insurance Co. v. Wilkinson, 485. 

12. This is not to be determined exclusively by the impressions of the 
matter at the time, but its more or less prominent influence on the health, 
strength, and longevity of the party is to be taken into account, and the 
jury are to decide from these and the nature of the injury whether it was 
so serious as to make its non-disclosure avoid the policy. Id. 

13. Insurance companies who do business by agencies at a distance from 
their principal place of business are responsible for the acts of the agent 
within the general scope of the business intrusted to his care, and no lim- 
itations of his authority will he binding on parties with whom he deals 
which are not brought to their knowledge. Id. 

14. Hence, when these agents, in soliciting insurance, undertake to pre- 
pare the application of the insured, or make any representations to the 
insured as to the character or effect of the statements of the application, 
they will be regarded, in doing so, as the agents of the insurance compan- 
ies, and not of the insured. Id. 

15. This principle is rendered necessary by the manner in which these 
agents are sent over the country by such companies, and stimulated by 
them to exertions in effecting insurance, which often lead to a disregard 
of the true principles of insurance as well as fair dealing. Id. 

16. In such cases the insurers cannot protect themselves under instruc- 
tions to their agents, that they are only agents for the purpose of receiv- 
ing and transmitting the application and the preminm. Id. 

17. Therefore, where the agent had inserted in the application for life 
insurance a representation of the age of the mother of the assured at the 
time of her death, which was untrue, but which the agent himself obtained 
from a third person, and inserted without the assent of the assured, it was 
the act of the company, and not of the assured, and did not invalidate the 
policy. Id. 

18. To permit verbal testimony to show how this was done by the agent 
does not contradict the written contract, though the application was 
signed by the party. It proceeds on the ground that it was not his state- 
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ment, and that the Insurance company, by the acts of their agent in the 
matter, are estopped to set up that it is the representation of the assured. 
Id. 

19. Where the preliminary proofs of a loss were received by the insurers 
without objection, and payment refused on other grounds, any defects in 
the proofs must considered as waived. Taylor v. Roger Williamslns. Co, 722. 

INTEREST. 

1. Though courts will not enforce an executory contract for the payment 
of compound interest, yet where it is knowingly paid it cannot be recov- 
ered back. Culver v. Bigelow, 135. 

2. Under a contract to pay for land upon the execution of a deed interest 
will not begin until tender of the deed. Craft v. Bent et at., 329. 

3. Where there is no agreement to pay interest, it is only allowed by 
way of damages, for breach of payment of the principal. Southern Central 
B. B. v. Town of Moravia. 332. 

4 Where the principal has been paid and received in full, no action can 
be maintained for interest. Id. 

INTERNATIONAL LAW. See Confederate States ; Customs. 

Fields' International Code, 339. 
INTERNAL REVENUE. See Taxation, 5. 
JUDGE. See Office and Officer, 3, 4, 5 ; Practice, 4, 11. 
JUDGMENT. See Attachment, 2 ; Coin, 3. 

1. There is no limitation to the power of a court to open a judgment by 
default. Breden v. QilUland, 267. 

2. The lien of the judgment is not disturbed thereby. Id. 

3. The opening being discretionary cannot be reviewed. Id. 

4. The Court has no power to set aside a judgment regular on its face. 
Id. 

5. A judgment in a former suit is no bar to another action, where the 
point relied on as adjudicated was ruled out of the defense in the first 
suit. Yates v. Lyon, 331. 

6. A judgment against a party not served with a summons is erroneous. 
Moore v. Wade, 396. 

7. In support of a plea of satisfaction, to a scire facias to revive a judg- 
ment, evidence is admissible of an agreement made prior to the judgment 
as to its mode of discharge. Downey v. Forrester, 533. 

8. Where part of a judgment is for an amount for which the defendant 
gave his notes, which were not due when the action was begun, a motion 
to set aside the judgment will be entertained. Bowles v. Hoare, 595. 

9. The judgment of a State which has withdrawn from the Union must 
be authenticated on its return, as other State records. Steere v. Tenney, 
660. 

10. Records of a foreign government are authenticated as such only dur- 
ing its existence as a foreign power. Id. 

JUROR AND JURY. See Constitutional Law, 18. 

1. The order in which parties shall exercise the right of challenge, is a 
matter within the discretion of the court at the trial term. Stale v. Pike, 
233. 

2. Whether a juror is " indifferent," and whether a confession was made 
in consequence of inducements, are questions of fact, to be decided by 
the judge presiding at the trial ; and no exception lies to his finding. 
Jd. 

3. An " impression " formed by one called as a juror, not strong enough 
to be likely to prevent a candid judgment upon a full hearing of the evi- 
dence, does not disqualify him to be sworn as a juror. Id. 

4. The jury have a right to use their general knowledge in making up 
their verdict. B. B. v. Bichards, 328. 
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JUSTICE OF THE PEACE. See Constitutional Law 16 ; Highway 5. 
LANDLORD AND TENANT. 

1. When the lessee of property agrees to pay all assessments made there- 
on, he only agrees to pay such as are valid and can he legally enforced. 
Clark v. Coolidge, 58. 

2. An estate at will Is converted into a tenancy from year to year hy the 
payment of rent. Silsby v. Allen, 198. 

3. When the estate is converted into a tenancy from year to year, six 
months' notice before the end of a year is necessary to terminate it. Id. 

4. The crop made upon a rented place is suhject to the lien of the land- 
lord for his rent, and subject to levy and sale, notwithstanding it has been 
set aside as an exemption for the benefit of tenant's family. Bust v. Bil- 
lingslea, 332. 

5. A tenant for a year is not a purchaser, entitled to notice of equities 
against his landlord in favor of third parties. Clark v. Herring, 333. 

6. A tenant cannot attorn to one who claims adversely to his landlord, 
even to prevent an illegal eviction. Id. 

7. When a party sub-lets to another under a contract that the sub-lessee 
is to pay the rent due, it is not such a claim for rent by the landlord as 
may be enforced against the sub-lessee bv distress. Smith v. Turnley, 
333. 

8. Where a warrant for a distress is signed by a person who is in fact 
the agent of the landlord, though he may not sign as agent, it is sunt, 
dent authority. Jean v. Spurrier, 462. 

9. A distress made without the precedent authority of the landlord is 
valid if subsequently ratified by him. Id. 

10. A distraint for more rent than is due does not vitiate a distress. Id. 

11. In the absence of previous express stipulations, the lessee of premi- 
ses is not entitled to a covenant in the lease, exempting him from all re- 
sponsibility by Are, occurring through his, or his employee's negligence. 
Bodman v. Murphy, 535. 

12. The rent of a dwelling for the purpose of keeping a brothel may be 
recovered from the lessee, by suit, if the statute and the city ordinances 
authorize the keeping of brothels. Lyman v. Tovmsend, 547. 

13. A lease of land for one year, with the privilege of three, if not sooner 
sold, and " the right to keep and harvest all crops," confers upon the 
tenant the privilege of harvesting a crop of wheat after the expiration of 
the lease. Brown v. Parsons, 595. 

14. The presumption is that a lease for one year with privilege of seve- 
ral, is so on the same terms. Id. 

LEASE. See Corporation 2 ; Landlord and Tenant. 

LEGAL TENDER NOTES. 

1. The judgment of the national court of last resort, In May, 1871, that 
all debts whether created before or after the passage of the " Legal Ten. 
der Act," were payable in the paper issues authorized by Congress, deter- 
mined and fixed the rule of legal duty. Kellogg v. Page, 618. 

2. Laws authorizing public officers, or trustees under a charter, to do an 
act, are to be construed like other statutes, according to the intent of the 
legislature in enacting them, to determine whether they aTe permissive or 
imperative. Id. 

3. The construction of the joint resolution passed In 1870 by the Senate 
and House of Representees authorizing the State Treasurer to pay in coin 
certain State bonds issued before the passage of the " Legal Tender Act," 
is to be interpreted, not by evidence aliunde, but by the language used, 
circumstancesexistingatthe time, and the exigencies that called for its 
adoption. And it is held that the legislature intended thereby to enable 
the treasurer to conform to the law as then interpreted by the courts, as 
to the kind of money with which to pay said bonds, and so long as that 
Interpretation prevailed, and no more. Id. 
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4. Tbe bonds in question were due June 1st, 1871, and payment was soon 
thereafter demanded " in coin." Held, that the relator then had no claim 
dejure to require payment in coin, under the then interpretation of the 
" Legal Tender Act " by the Supreme Court of the United States. Id. 

5. Whei-e authority is given to exercise a power beneficial to a citizen, 
and the right to the power exercised continues and subsists, courts hold 
that the duty to exercise the power is absolute, and will make it imperative. 
But this is not a case where courts have ever construed words permissive 
to be imperative. Id. 

6. There would seem to be no ground for claiming that this joint resolu- 
tion, not having had the approval of the Governor, has the character of a 
legal enactment. Id. 

LEX LOCI. 

1. The validity of a contract is to be decided by the law of the place 
where it was made, unless it was agreed either expressly or impliedly 
that it should be performed elsewhere ; in which case the general rule is, 
that the contract, as to its validity, nature, obligation and interpretation, 
is to be governed by the law of the place of performance. Hill v. Spear, 
497. 

2. Contracts, valid by the law of the place where they are made, are 
generally valid everywhere, jure gentium, and by tacit consent. And if 
in the place where the contract is made the policy of the local law would 
enforce it, it will also be enforced in the jurisdiction to which a party may 
be compelled to resort for the application of a remedy for the violation 
of such contract. Id. 

3. An exception to tliis rule, however, consists in this : that no nation 
or State is bound to recognize or enforce any contracts which are injurious 
to its own interests or the welfare of its own people, or which are in fraud 
and violation of its own laws. Id. 

4. A man is presumed to know and understand not only the laws of the 
country wherein he dwells, but also those of the foreign country or State 
in which he transacts business. Id. 

LIBEL. 

1. The jury must say whether the meaning averred in the innuendo 
expresses the true meaning of the word. Commonwealth v. Keenan, 198. 

2. If some of the innuendoes extend the meaning too far, but the] e are 
others sufficient to give point to it, the jury may convict under the latter. 
/. 

LICENSE. 

1. There Is an implied license on the part of the vendor for the vendee 
to enter the premises of the vendor to take possession of chattels sold to 
him. Evans v. Foss, 270. 

2. Although a revocable license such as the grant of a privilege neces- 
sary to a permanent business, may by the expenditure of money by the 
licensee become a contract which will be enforced by a court of equity, yet 
this principle must always depend for its application to any particular ease 
upon the presumed intent of the parties that the privilege should be com- 
mensurate with the business as a right in all events, and not merely as a 
voluntary accommodation. Jackson & Sharp Co. v. Railroad Co., 374. 

3. It is settled that at law a license cannot create or transfer any interest 
in land. Hence, a mere license affecting lands is at law always revocable 
though granted for a valuable consideration, and though the licensee may 
have expended money on the faith of it. Id. 

4. This rule is modified in equity by the principle of equitable estoppel, 
but equitable estoppel proceeds always on the basis of preventing fraud- 
Its effect is to restrain the exercise of a legal right, and this even a court 
of equity cannot do unless there has been such conduct as would render 
the assertion of the legal right a fraud . Id. 

62 
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5. The creation of a side track connecting with a railroad, at the expense 
of plaintiff, and the subsequent expenditure of large sums of money by 
him in the erection of car- works, from which cars were delivered by 
means of the side track, held not to estop the railroad company from re- 
voking their license to connect the side track with the company's track. 
Id. 

LIEN. See Bankruptcy, 3 ; Decedent's Estate. 1 ; Executors and Adminis. 

TRATOBS, 1. 

1. By the common law, one who has lawful possession of a thing and 
expends money or labor on it, has alien and may retain possession until 
his demand is satisfied. Jacobs v. Knapp, 664. 

2. A sub-contractor, a servant of the party entitled to the lien, acquires 
no interest, by reason of his employer's right. Id. 

3. A statute providing lor the enforcement of a lien against the person 
or property of one between whom and the plaintiff there was no privity 
of contract would be unconstitutional. Id. 

LIMITATIONS. See Bailment, 5 ; Bills and Notes, 20 ; Decedent's Estate, 4; 
Executors and Administrators, 1 ; Insurance, 7, 8. 

1. The statute of limitations is not an appropriate defense to a bill filed 
to establish a lost deed in a chain of title, especially where it is set up 
by parties claiming under the lost deed. Mockwell v. Servant, 133. 

2. The mere verbal assertion of a claim without entry will not bar the 
statute. Fullam v. Welch, 267. 

3. A partial payment made upon a note, by one of two admlnistratrixs, 
from the assets of the estate and before the statute of limitations has set 
its bar, saves the obligation up to the time of such payment. Heath, Ad- 
min'x, v. OreneU, Admin'x, 333. 

4. But a payment made out of the funds of the administratrix cannot 
be construed so as to revive the demand against the intestate's estate. Id. 

5. The statute will begin to run against a cause of action, to recover 
damages for fraudulent representations In a sale of real estate, as regards 
encumbrances, the moment the conveyance is made. Northrop v. Hill, 
397. 

6. It is of no consequence that the purchaser did not discover the fraud 
within six years. Id. 

7. It is the misrepresentations and not the resulting damages which con- 
stitute the cause of action. Id. 

8. Items of credit to defendant by plaintiff for goods or money " re- 
turned," have no tendency to prove a mutual account, within the mean- 
ing of the statute of limitations. Campbell v. White, 534. 

9. Neither absence from the State, nor residence out of it, will suspend 
the running of the statute. Id. 

10. Residence out of the State, to have that effect, must be more than a 
place of abode, it must be the domicil of the party. Id. 

LIS PENDENS. See Attachment, 1 ; Res Adjudicata. 

MALICIOUS PROSECUTION. 

1. To support an action for malicious prosecution the plaintiff must 
prove affirmatively, that he was prosecuted, that he was exonerated or 
discharged, and that it was both malicious and without probable cause. 
Boyd v.Cross, 535. 

2. Malice is a question of fact for the jury, and is generally inferred from 
want of probable cause, but such presumption is onlyprima/acie,andinay 
be rebutted. From express malice, however, want of probable cause can- 
not be inferred Id. 

3. Want of probable cause is a mixed question of law and fact. Id. 

i. Probable cause is a reasonable ground of suspioion, supported by cir- 
cumstances sufficiently strong to warrant a cautious man in believing an- 
other guilty. Id. 
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MANDAMUS. See Corporation, 8. 

Is the proper remedy for compelling a court to receive and enter a ver- 
dict. State of Kansas ex rel.Murikersv. Watson, 775. 

MARRIAGE, See Husband and Wife, 1. 

MASTER AND SERVANT. See Common Carrier, 14, 15. 

Where a servant, under the orders and control of another superior ser- 
vant, is directed by the latter to do an act not in the usual course of his 
duties, and, while so engaged, is injured by the negligence of the superior, 
the master is liable to the servant Injured. Frost v. IT. Pacific R.R. Co., 
101. 

MECHANICS' LIEN. 

1. A landlord extended a lease by writing, in consideration of the tenant 
making improvements "at bis own cost," the building is not subject to a 
mechanic's lien for alterations, under the Acts of Assembly of Pennsylva- 
nia, of 1861 and 1865, authorizing liens for alterations, with the proviso, 
there shall be no lien where the alteration was made by the lessee " with- 
out the written consent of the owner." McClintock v. Cresswell, 199. 

2. The consent Intended by the acts is an absolute consent, consistent 
with the right to do the work on the credit of the building. Id. 

MERGER. See Agreement, 1 ; Aixet. 
MILITARY SERVICE. 

1. Under the Reconstruction Acts of Congress, appointments to civil 
offices by the General commanding, were by virtue of the acts and con- 
ferred title to the officos only while they were in force. Stone v. Wetmore, 
398. 

2. When General Terry removed Wetmore, and appointed Stone to the 
office of ordinary, though he was commissioned by the Governor, he had 
no such right to the office as courts could recognize. Id. 

MORTGAGE. See Insurance, 2 , Shipping, 4, 7. 

1. The equity of a subsequent mortgagee, without notice of the vendor's 
claim, to machinery sold under a condition that it shall remain the pro- 
perty of the vendor until paid for, is paramount to that of the vendor. 
Davenport v. Shants, 60. 

2. If the machinery is not put up until after the execution of the mortgage, 
the right of the conditional vendor is paramount to the mortgagee. Id. 

3. A mortgage that has been satisfied and delivered up, maybe again de- 
livered as a valid security by the mortgagor. Underbill v. Atwaler, 130. 

4. A mortgage given by a married woman as collateral security for debts 
contracted by her husband's brother in continuing the husband's business 
is discharged by the release of the brother from such debts. Id. 

5. Although no express power Is given to use or pledge a mortgage for 
a particular purpose, such power may be inferred from circumstances. 
Id. 

6. A complainant to whom a mortgage has been assigned for a specific 
debt, can only have a decree for that debt, though the whole mortgage is 
assigned to him pending the suit. Id. 

7. A deed given as a security, decreed to be a mortgage, and grantor al- 
lowed to redeem. Sweet v. Parker, 265. 

8. In a suit to have an absolute deed decreed a mortgage, parol evidence 
is admissible to establish the true nature of the instrument. Id. 

9. Delay in asserting a deed to be a mortgage has not the same effect in 
equity as delay in the enforcement of an executory contract. Id. 

10. The only effect of delay is its bearing on the question of mortgage or 
no mortgage. Id. 

11. A mortgagee in possession of personal property cannot hold it as 
pledgee, if the mortgage proves to be void. Janvrin v. Fogg, 267. 

12. The creditors of a mortgagee may take and hold property in posses, 
sion of the mortgagee under a fraudulent mortgage discharged from the 
lien of the same. Id. 
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MORTGAGE. 

IS. Possession by the mortgagee of personal property, answers instead of 
the record of the mortgage. Id. 

14. Where the two estates are united in the mortgagee, by a release of 
the right of redemption, the mortgage will still be held as existing In order 
to protect the title. Stanton v. Thompson, 267. 

15. Whether the mortgage shall be kept on foot, or not, Is ordinarily de- 
pendent upon the Intention of the parties. Id 

16. A deed absolute on Its face, but in fact a mortgage cannot have its 
legal effect changed except by payment or release. Odenbaugh v. Brad- 
ford 267. 

17. MORTGAGES TO SECURE FUTCBE ADTAHOES, 273. 

18. Individual property Is not embraced by a mortgage executed by part- 
ners on their partnership property unless specifically mentioned. Beid v. 
Goodwin, 333. 

19. A deed absolute on its face, if taken as a security, is only a mortgage. 
Moore v. Wade, 397. 

20. It is only necessary to show a state of facts outside of a deed which 
would render the deed a mortgage to make it one. Id. 

21. A court of equity has power to decree a foreclosure of a junior mort- 
gage and a sale of the mortgaged property thereunder subject to the out- 
standing lien of a senior mortgage. Penn v. Railway Co., 576. 

22. The 374th section of the Code of Civil Proceedings of Ohio does not 
interfere with the exercise of such power. Id. 

23. The right in equity to redeem the mortgaged property belongs 
to every person who has a legal or equitable lien on the same, provided 
he comes in as privy in estate with the mortgagor. Id. 

24. Where a junior incumbrancer pays the amount due on a prior incum- 
brance, he is entitled to he subrogated to the rights of such prior incum- 
brancer as against the mortgagor. Id. 

25. But where the interest only upon the debt secured by the prior mort- 
gage is due, and the same is paid by a subsequent mortgage, his lien upon 
the mortgaged property, which results from such payment, will 
be postponed to the payment of the residue of the prior mortgage debt. 
Id. 

26. A mortgage on all the stock in a certain store, and any additions that 
may be made thereto, with an indorsement that the mortgagors having 
moved to another store, the within mortgage shall cover all the original 
stock and all additions, will give to the mortgagee a title to the stock in 
the second store at the time of the indorsement. Brown v. Thompson, 
599. 

27. A mortgage of goods in a store, with a verbal agreement that mort- 
gagor shall retain possession and sell them, Is void as to creditors. Put- 
nam v. Osgood, 662. 

28. Where the mortgagee was indebted to the mortgagor on account, and 
it was agreed to apply it in payment by both parties, it will be considered 
as a payment in money. Id. 

29. An account rendered by a mortgagor to an attacking creditor is not 
necessarily false within the statute of New Hampshire, because by mistake 
it is greater than the amount actually due. Id. 

30. Where a conveyance of real estate, and a separate defeasance there- 
of, are dated on different days, though delivered on the same day, they do 
not necessarily constitute a mortgage. Haines v. Thomson, 680. 

31. Parol evidence is admissible of the distinctive acts of the parties, or to 
show that some time has elapsed, or some circumstance has occurred to 
satisfy the eourt that the contracts were separate, but not of the mere 
understanding of the parties, or their belief as to the legal effect of their 
acts. Id. 

32. Where a deed of antecedent date, founded upon an acknowledged 
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MORTGAGE. 

aale, is alleged to be changed into a mortgage by a subsequent defeasance, 
the burden of proof is upon the party averring the change in its character. 
Id. 

33. The fact that the consideration in the deed was the full value of the 
property repels the idea that the conveyance was intended only as a se- 
curity. So, also, the fact that there was no obligation on the part of the 
plaintiffs to pay the debt is inconsistent with the idea that the transaction 
amounted to a mortgage. Id. 

MUNICIPAL. CORPORATION. See Attorney 4 ; Constitutional Law, S, 13; 
Equity, 9. 

1. The issue of small notes by the city of Richmond, in 1S61, was in viola, 
tion of the laws of the State, and such notes were void. Thomas v. City of 
Richmond, 131. 

2. Where it is against public policy, as well as express law for a person 
or body corporate to issue small bills as currency, it is certainly not one 
of the implied powers of a municipal corporation. Id. 

S. The Acts of 1862 of the so-called legislature of Virginia could not make 
such notes valid. Id. 

i. Where a plaintiff is not in pari delicto with the defendant, actions are 
sustained to recover money received for obligations of the defendant, 
though the obligations themselves cannot be sued on. Id. 

5. This rule does not apply in the case of municipal corporations issuing 
small bills as currency. Id. 

6. Where the proper village authorities, having power to make contracts 
on its behalf, assume officially to enter into an engagement which only 
the corporation could properly make, and in so doing declare themselves 
and their successors bound by its conditions, it will be deemed the con- 
tract of the corporation, and not of the officers. Gale v. Kalamazoo, 
286. 

7. The trustees of a village are incompetent to make a contract by which 
the governing authority abdicates any of its legislative powers, or by 
which it is precluded in the future from legislating in regard to any emer- 
gencies that may arise. Id. 

8. The trustees upon whom are conferred the legislative powers are 
invested with no discretion to circumscribe their limits, or diminish 
their efficiency, but must transmit them unimpaired to their successors. 
Id. 

9. A contract, by which the village of Kalamazoo bound itself to take 
charge of a market-house for a period of years, and to provide by ordi- 
nance for renting the stalls, and confining the sale of certain articles 
thereto, created a monopoly, was contrary to the policy of the law, and 
could not be tolerated. Id. 

10. No action lies on such contract against the trustees of the village, 
for a refusal by the village to exercise its corporate legislative powers 
in taking charge of the market-house and renting the stalls. Id. 

11. When contracts have been made, acts done, and labor performed in 
pursuance of a construction of a city charter, acquiesced in by all its citi- 
zens. such construction will be sustained if justified byany possible read- 
ing of the statutes. City of Memphis v. Brown, 629. 

12. In reference to all acts which a municipal corporation has power in 
any mode, and by any agency, to perform, it may bind itself by those 
agents whom it suffers to act for it, and in the modes which it sanctions 
by its own usages, unless such modes and agencies are prohibited by the 
charter. Id. 

13. Where the charter prescribes votes of stockholders, citizens, or direc- 
tors, or other formalities as conditions precedent to the performance of 
acts, and such acts are performed without such formalities, third persons 
acting in good faith may presume all has been done which the charter de- 
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MUNICIPAL, CORPORATION. 

manded, and the corporation will not be suffered to prove its own negli- 
gence or willful dereliction to defraud innocent parties of their labor,prop- 
erty or money, id!. 

14. A municipal, like a private corporation, may, in the ordinary course 
of its government, and in the conduct of improvements it is its duty to 
execute, make promissory notes, bonds, guarantees, and all other agree- 
ments necessary or convenient for the economical and proper financial 
management of its affairs as fully as a natural person. Id. 

15. The mayor, city attorney and treasurer of the corporation having 
ordinarily been suffered to make similar agreements, may engage attor- 
neys to collect demands due the municipality, when its interests demand 
such service. Id. 

16. If the service is in a suit in which the city is a party, or in which it is 
interested, and is performed with the knowledge of the officials, the city 
is liable for the services in the same manner as a natural person. Judg- 
ments holding the contrary depend upon statutes which expressly pro- 
hibit such retainers. Id. 

17. Where a city constructs a sewer, it is not bound to construct such a 
one as will carry off all the drainage under all circumstances. Atchison v 
Challis, 775. 

NATURALIZATION. See Courts 4 ; Ceimin al Law 27. 

NEGLIGENCE. See Bills and Notes, 4; Common Cabbier,2, 5; Errors and 
Appeals 3; Evidence 5. 

1. Negligence is always a question for the jury, when the measure of 
duty is ordinary and reasonable care. West Chester Railroad Co. v. Me 
Etwee, 200. 

2. When the standard of the degree of care shifts with circumstances, it 
is always for the jury. Id. 

3. When the standard is fixed, and the measure of duty defined by the 
law, its omission is negligence and may be declared by the court. Id. 

4. Where there is such disregard of duty and safety as amounts to mis- 
conduct, the court may declare it negligence. Id. 

5. Where the owner of premises neglects to sufficiently guard the en- 
trance to the basement, he will be liable to a pedestrian, who is injured by 
tailing into the same. Stratum v. Staples, 576. 

6. To entitle a plaintiff to recover against a railroad for injuries sus- 
tained, he must show that they were directly caused by want of ordinary 
care and prudence on the defendant's part,and could not have been avoided 
by the reasonable care and caution of himself. B.& O.R. R. Co. v. FUz- 
patrick, 596. 

7. If plaintiff has exercised reasonable care, he is entitled to recover for 
defendant's negligence, though he has been guilty of some want of caution. 
Id. 

8. The question of negligence or want of ordinary care, is one of fact for 
the jury. Id. 

9. Where the question is one of law for the court, it is in a case which 
presents some prominent and decisive act, not depending upon surround- 
ing circumstances for its quality. Id. 

NEGOTIABLE BONDS. See Damages 15. 
NEW TRIAL. 

1. The mere fact of a bystander handing a slip of paper to a juror during 
the trial of a capital case is no ground for a new trial. Martin v. People, 
130. 

2. Nor where a bystander hands a juror five dollars which he owes him 
Id. 

3. Will be granted, where, in an action for assault and battery, the jury 
were left to consider, a charge of false swearing made by the defendant 
a gainst plaintiff, as an element to enhance the damages. Pidver v. Harris 
191. 
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NEW TRIAL. 

4. Will not be granted on the ground of surprise in that a witness of ad- 
verse party testified on the trial differently from what he did on a for- 
mer trial, when no effort was made to impeach his testimony. Abeles v. 
Cohen, 268. 

5. The rule is that where a general verdict depends upon several ques- 
tions some of which could not have been affected by any error in the ruling 
of the court, the verdict shall be set aside and a new trial granted only on 
those points necessary to correct the error or mistake. Janvrin v. Fogg, 
334. 

6. Where the error in ruling could not have affected the verdict a new 
trial will not be granted. Id. 

NOTICE. See Record, 2 ; Trust and Trustee, 4 ; Vendor and Purchaser. 14. 

NUISANCE. See Hishway, 2; Injunction, 4; Street, 3. 

1. The principle on which courts of equity grant injunctions in case of 
nuisance is the same whether the nuisance is public or private : the injury 
must be such as the law caunot adequately redress. Morris Canal Co. v 
Fagin, 268. 

2. When an individual sustains an injury from a public nuisance differ, 
ing in kind from that sustained by the community, he may bring an action 
therefor. Venard v. Cross, 331. 

3. Any citizen acting either as an individual or as a public officer under 
municipal orders, may abate what the common law deems a public nui- 
sance. Manhattan Fertilizing Co. v. Van Kensen, 774. 

4. In abating it property may be destroyed, and the owner receive neith- 
er notice nor compensation. Id. 

OFFICE AND OFFICER. See Arrest ; Corporation, 7 : Military Service, 1. 

1. An officer de facto must be in actual possession of the office, if the offi- 
cer dejure is in possession there can be no officer de facto for that office. 
Mo Canon v. County Corn's, 269. 

2. The General Assembly has no power to legislate out of office a judge 
whose office is created, and whose tenure of office is prescribed by the Con- 
stitution. State v. Draper, 652. 

3. A judge elected by the people of the territory over which he has juris- 
diction cannot be deprived of his office or authority by transferring his 
territory to other jurisdictions. Id. 

4. And a judge so elected cannot be transferred to and jm-isdiction given 
to him over other territory, in which he was not elected, by changing the 
number of his circuit or otherwise. Id. 

5. The title of an officer holding an elective office comes from the votes 
of the people, and not from his commission, and the mere change of the 
number of the circuit for which he is commissioned does not affect his 
right or title to the office. Id, 

PARDON. See Constitutional Law' 1 ; Contract, 16. 

1. On the healing of a habeas corpus, it is error for a judge to refuse to re- 
ceive a pardon from the Governor, as a ground of discharge. Dominick v. 
Bowdoin, 335. 

2. Pardons obtained by fraud are void. Id. 

3. Pardons before conviction are based upon the confession of the ac- 
cused, and before such pardons take effect they must be accepted by the 
accused. Id. 

PARENT AND CHILD. See Railroad, 2, 3. 

1. A parent is under no legal obligation, independent of statutory law, 
to maintain his minor child. Keliey v. Davis, 61. 

2. A pai-ent cannot be charged for necessaries furnished to his minor 
child, except upon a promise expressed or implied. Id. 

3. A promise cannot be implied from the omission of a duty resting on 
moral obligation only. Id. 
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PARTITION. 

1. On partition in equity the court will dispose of all questions between 
the parties in relation to the land, and afford complete relief. Scott v. 
Guernsey, 132. 

2. Where the title depends upon the construction of a will and the de- 
fendants are in possession, the court will not require the plaintiffs to first 
try the question of title in an action of ejectment. Id. 

3. On a bill for partition, the court will not decree partition at once, if 
the parties are agreed, without referring to commissioners. Davidson v. 
Thompson, 134. 

PARTNERSHIP. See Mortgage, 18 ; Witness, 8. 

. 1. A secret partnership is where the existence of certain persons as part- 
ners is not made known to the public by any of the partners. Deering v. 
Flanders, 61. 

2. A person accustomed to deal with a firm, will hold a retiring dor- 
mant partner for debts subsequently contracted by the firm, unless he has 
notice of the retirement. Id. 

3. Unless all the requisites of the Act of March 30, 1865, of Pennsylvania, 
relating to special partnerships, are strictly complied with, the partner- 
ship will be general. Vandike v. Rosskam, 200. 

4. On an execution against one partner, the sheriff can only levy on the 
interest of the partner in the firm, he cannot seize the goods of the firm. 
Id. 

5. The attachment of the separate property of a partner, for a partner- 
ship debt, takes precedence of an attachment by a separate creditor, if the 
separate debt was not contracted until after the laying of first attachment. 
Miles v. Pennock, 269. 

6. The giving of a note by a new firm, in exchange for a note of the old 
firm, will not be deemed a payment, where the payee is ignorant of the 
change of firm. HUls v. Marcy, 269. 

7. If the payee makes an absolute sale of the note without the assent of 
the old firm, and thus treats it as his own, he is deemed to have taken it as 
payment. Id. 

8. Parties holding themselves out to the world as partners will be lia- 
ble as such whether they are in fact or not. Sankey v. Hall, 335. 

9. The sayings of one partner are no evidence against another in an issue 
of partnership or no partnership. Id. 

10. In the absence of an express agreement one partner cannot charge 
another for his personal services in managing the business. Lyon el al. v. 
Ex'rs of Snyder, 398. 

11. A partner obtaining a lease of the partnership premises, without his 
co-partner's consent, and before the partnership ends, will be considered 
as holding in trust for the firm. MUehell v. Reed, 463. 

12. It is otherwise where the lease is to begin after the partnership ex- 
pires, and there is nothing in the articles contemplating an extension. 
Id. 

13. A sole surviving partner has the entire legal title to all the partner- 
ship assets, and the right to turn them into an available and distributable 
form. Barry v. Briggs, 536. 

14. An order appointing a receiver to take charge of the property held 
by a surviving partner, is an order divesting the legal estate of such part- 
ner, and a decree from which an appeal lies, in any stage of a cause. 
Id. 

15. Partnership Bills and Notes, 537. 

PATENT 

1. Priority of Invention, 601. 

2. Reducing an Invention to Practice, 612, 665. 
PASSENGER. See Railroad, 1. 

1. The United States Express Company had the use of a portion of the 
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baggage car on a passenger train of the Union Pacific Railway Company, 
Eastern Division, and their traveling agents, called express messengers, 
were allowed to ride on this car without paying fare. Other passengers 
were excluded therefrom. 

The plaintiff by an arrangement with the express messenger and a 
local agent of the express company at the State line, went into this car for 
the purpose of learning the route so that he might take the express mes- 
senger's place in his absence. The plaintiff was introduced to the express 
messenger, as an express messenger learning the route, and afterward he 
acted as such assisting the regular express messenger along the route. 
The conductor allowed him to ride on the baggage car without paying any 
fare. There was plenty of room in the passenger cars for him. He was 
not, in fact, an express messenger, nor was he in the employ of the express 
company in any manner whatever ; the express messenger and the agent 
at the State line not having any authority to employ him in any capacity. 
The baggage car was turned over and the plaintiff injured : Held, in an 
action by the plaintiff against the railway company, for damages for such 
injuries, that the plaintiff was not a passenger, nor entitled to the rights 
of a passenger. U. Pacific R. R. Co. v. Nichols. 32 

2. A passenger from Baltimore to West Chester, possessing a through 
ticket, good over both roads, attempted at the junction to pass from the 
Baltimore car and enter the West Chester car, but being encumbered with 
bundles, and the WesJ Chester train moving on without stopping a reason- 
able time to make a transfer of the passengers, he missed his footing, fell 
to the track, and had his right arm crushed by the wheels of the car. Held, 
1. Under the arrangement between the railroad companies for through 
tickets, it was their duty to give a reasonable time for the transfer of pas- 
sengers and their baggage. 2. The wrong of the company in not allowing 
a reasonable time for such transfer, together with its influence upon the 
mind and act of the passenger, should be considered in discussing the 
question of negligence. 3. The judge below should have left it to the jury 
to say, under all the circumstances in evidence, whether the danger of 
boarding the train when in motion was so apparent as to have made it the 
duty of the plaintiff to desist from the attempt. He should have left the 
question of negligence on the part of the plaintiff to be determined by the 
Jury upon the circumstances. Johnson v. Railroad Co., 159. 
PAYMENT. See Mortgage, 28; Partnership, 6, 7. 

1. A voluntary payment cannot be recovered back. Oilson v. Bingham, 
73. 

2. A payment of an illegal demand, with full knowledge of the facts, 
though made under protest, cannot be recovered back. Commissioners v. 
Walker, 335. 

PLATFORM. See Railroad, 5. 

PLEADING. See Trespass, 3; Vbnije. 

1. An averment of gross negligence in a declaration against a common 
carrier for loss in transportation of goods is usual, and a failure to prove 
the negligence is no variance, provided the evidence shows a case under 
the rule respecting the liability of carriers. Sargent v. Birchard, 53. 

2. In action of debt for the purchase-money of land, a plea that the plain. 
tiff was not seized of the land at the date of the agreement for sale, traver- 
ses the declaration that the plaintiff was ready at all times to perform the 
agreement, and the onus is on the plaintiff to prove title. Negley v. Lind- 
say, 194. 

PRACTICE. See Agent, 6; Citizen, 5; Corporation, 6 ; Injunction, 11. 

1. Money will not be ordered to be paid into court, which is only admit- 
ted to be due by parol, and such admission proved by affidavit. McTighe 
v. Dean, 58. 

2. Whether there is such a disease as dipsomania, and whether a respon- 
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dent had that disease, and whether an act done by htm was the product of 
such disease, are questions of fact for the jury. State v. Pike, 233. 

3. The respondent requested the court to charge, that the respondent's 
sanity is a fact to be proved by the State beyond all reasonable doubt ; 
that there is no legal presumption of sanity, which can have any weight 
with the jury as a matter of law ; and, that there is no legal presumption 
of sanity which is a substitute for evidence, or which, as a matter of law, 
affects the burden of proof in criminal cases. The court declined so to 
Instruct the jury ; but instructed them, " that every person of mature age 
is presumed to be sane, until there is evidence tending to show insanity, 
but when there is evidence coming from either side, tending to show in- 
sanity, then the State must satisfy the jury beyond reasonable doubt that 
the prisoner is sane." Held, that the respondent had no ground of excep- 
tion, id. 

4. A judge refusing to sign a bill of exceptions may be be compelled by a 
writ grounded on the statute of Westiu. 2 ch. 31. Marsh v. Hand, 532. 

5. The State can only be recognized as a suitor in legal proceedings by 
its legal representatives. The People v. Navarre, 589. 

6 It is the duty of the court to direct what verdict the Jury shall give, 
where the evidence is so preponderating, that if the verdict was against it 
the court would set it aside. Fish v. Davis, 664. 

7. The converse is equally true that the case must go to the jury where 
the evidence is not so preponderating. Id. 

8. In an action for goods sold and delivered, where there is no proof of 
delivery, a judgment in favor of the plaintiff will be reversed. Everett v . 
Parks, 724. 

9. A general demurrer will not lie where the demurrant is a proper party, 
though no relief can be had against him. Dorsheimer v. Rorback, 773. 

10. Service of a summons on a railway company, by leaving a copy at the 
depot, with the ticket agent there, will be good. The M. K. & T. R. W. v. 
Crowe, 775. 

11. Statements made by a judge out of court are not judicial, and one re- 
lying on them does so at his peril. Id. 

PRE-EMPTION. See Vendor, 10. 

PROCESS. See Citizen; Practice, 10. 

PROMISSORY NOTE. See Bills and Notes. 

PUBLIC POLICY. See Contract, 2, 6, 17. 

RAILROAD. See Common Carrier ; License, 5 ; Passenger. 

1. The conductor of a train has a right to put off a passenger refusing to 
pay his fare, using no more force than is necessary to effect his removal. 
MeClure v. P. W. & B. R. Co., 61. 

2. A father is bound by the law to maintain and protect Ms children, it 
is a duty incumbent upon him so to do, but still If he fail In that duty, and 
a child of tender years wanders fromhome, and is injured in consequence 
of the negligence of another, the neglect of the father will not excuse 
the party whose negligence caused the injury complained of, in an action 
by the child. Stout v. Railroad Co., 226. 

3. Although a parent be negligent, and permit a child offender years to 
wander off from his home and go upon a railroad "turn-table," and the 
child there receives a serious injury, if the child was young and inexperi- 
enced, and not possessed of sufficient judgment to warn him of the danger 
of the place or the character of the machinery where the accident occurred, 
and the accident was the result of carelessness and neglect of the railroad 
company, still there would be a liability upon the part of the company for 
the Injury sustained. Id. 

i. It devolves upon a railroad company to protect its machinery and 
"turntables," by fastening or inclosing the same, if they are in public 
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places or where children are wont to resort for play, if this fact is brought 
home to the knowledge of the company ; hut if such machinery be remote 
from public places, and no danger could be reasonably apprehended from 
its being unfastened or uninclosed, and if it be the custom of other pru- 
dently managed railroad companies not to fasten or inclose similar ma- 
chinery, then no such degree of care and diligence could be required of the 
defendant, and it would not be liable. Id. 

5. A railroad company is liable to a hackman for an injury received from 
a defect in their platform, while he was carrying a passenger to the depot. 
Tobin v. Portland B. R. Co., 597. 

6. And this, notwithstanding the platform was within the limits of a 
highway. Id. 

7. The general railroad laws of New York are to be construed harmoni- 
ously as regards their provisions, and strictly as to the rights of parties. 
Mailer of N. Y.&B.R. R. Co., 722. 

8. By conforming to the provisions of those laws, corporations acquire 
a title in fee to the land necessary for their purposes. Id. 

9. An occupant of land cannot be deprived of the actual notice required 
by the legislature to be given to him of the proposed route. Id. 

10. A railroad company is not liable to its fireman for an injury resulting 
from misplacement of a switch, where it is not traced to the company or 
its employees. Tinney, adm'x v. Boston & Albany R.B., 723. 

11. COUNTY SUBSCBIPTIONS TO Railboad Cobpobations, 737. 
REAL ESTATE. 

In a writ of entry, if the tenant disclaims a part or all of the land de- 
manded, he thereby admits the demandant's title, but such admission and 
estoppel is not final and conclusive until after judgment, and he may 
amend his disclaimer at any time before judgment. Wells v. Manufactur- 
ing Co., 56. 

RECONSTRUCTION See Militaey Service. 

RECORD. See Judgment, 10. 

1. It is competent to show by parol evidence the contents of a lost 
record. Ferguson v. Tutt el al., 270. 

2. A paper, not entitled to be recorded by law, will not operate as con- 
structive notice, by placing it on record. Glenn v. Davis, 532. 

RELIGIOUS SOCIETY. See Charitable Use ; Church ; Res Adjudicata. 

REMAINDER AND REVERSION. See Easement, 6. 

REPLEVIN. 

1. Will not lie to recover possession of goods seized under an execution 
regular on its face, and issued by the proper authority. Weslenberged v. 

Wheaton, 133. 

2. An avowry that the taking of the goods was on premises leased for 
which rent was in arrear, is good in form, without an allegation that the 
distress was for that rent. Baird v. Porter, 269. 

3. Such avowry would be good in substance when the plaintiff had de- 
clared in the Betinuit, Id. 

4. The landlord has neither a special nor general property in goods dis- 
trained for rent, suflieient to entitle him to possession after service of the 
replevin. Id. 

5. That the goods were taken as a distress is no justification under a 
declaration in the detinet. Id. 

RES ADJUDICATA. See Judgment, 5. 

1. Where the pendency of prior suit is set up to defeat another, the ease 
must be the same ; there must be the same parties, or at least such as 
represent the same interest ; there must be the same rights asserted and 
the same relief prayed for. This relief must be founded on the same facts 
and the title or essential basis of the relief must be the same. Watson v. 
Jones, 430. 
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2. The property which is the subject-matter of dispute being in posses, 
sion of the marshal of the Louisville Chancery Court as receiver, this 
court will not interfere with his possession, nor will it enjoin from receiv 
ing it parties to whom the marshal is ordered by the Chancery Court to 
deliver it. Id. 

3. Where a subject-matter of dispute is strictly and purely ecclesiastical 
in its character ; matter which concerns theological controversy, church 
discipline, ecclesiastical government or the conformity of the members of 
the church to the standard of morals required of them, the ecclesiastical 
tribunal is the judge of its own jurisdiction, and its decisions upon that 
subject, as well as on the merits of the case, are conclusive upon the civil 
courts. Id. 

4. The cases of ecclesiastical matters which come before civil courts 
classified and discussed by Miller, J. Id. 

REVIEW. 

1. In actions of review the whole subject of amending the pleadings and 
admitting new, is within the descretion of the court. Colebrook v. Med- 
vill, 335. 

2. In the trial of an action upon review, the court may reject or allow a 
demurrer to the original declaration. Id. 

3. Upon review, nothing which has arisen since the judgment in the ori- 
ginal cause can be pleaded in bar of the maintenance of the suit. Zollar 
v. Janvrin, 336. 

4. An action of review is a chose in action which vests in an assignee in 
bankruptcy, who can alone prosecute or defend it. At. 

RIPARIAN OWNER. 

The owner of lands bordering a navigable stream, may maintain trespass 
against one who uses the land between the ebb and flow for fishing and 
moving boats. WUUtked v. Burharn, 724. 

ROAD. See Easement, - 7 ; Town, 1. 

SALE. See Vendor. 

SCHOOL. See Constitutional Law, 20. 

SEAL. 

1. Where it is sought to bind one who cannot read by an instrument un- 
derseal.it must be shown that it was read to him. Dorsheimer v. Rorbaek 

773. 

2. Money paid under such an instrument which is invalid and void, will 
furnish no protection to those relying on it, though paid in good faith. 
Id. 

SET-OFF. See Bank, 1 ; Husband and Wife, 27. 

1. The obligee in a bond of indemnity, has no cause of action against the 
obligor, which he can set-off in an action against himself by the obligor, 
unless he has suffered a loss covered by the bond. Abelea v. Cohen , 62. 

2. A State being sovereign, is not liable to be sued by an individual, and 
no right of set-off exists in the actions instituted by it, unless expressly, 
allowed by statute. Slate of Maryland v. B. & O. R. R-, 36. 

SEWER. See Municipal Corporation, 17. 

SHERIFF. 

1. Though the rule is, that as between parties the return of the sheriff is 
conclusive, it is not to be construed so as to prevent inquiry in original 
process, as to whether the place where the summons was left was the resi- 
dence of the defendant or not. Bondv. TF«son,62. 

2. A sheriff's return is part of the record, and on a sale confirmed by the 
court, he cannot be allowed to show that he has not received the purchase- 
money, where the return is that he collected it. Ferguson v. Tutt et at., 270. 
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3. A sheriff's sale may be confirmed at any time after return. Id. 

4. After confirmation, it is too late for the sheriff or his sureties to raise 
any question as to irregularity, id. 

SHIPPING. 

1. Where materials are furnished or repairs made to a vessel hi her home 
port, no maritime lien arises therefor, although the vessel is engaged in 
foreign trade. The Edith, 214. 

2. There being no maritime lien, neither the shipwright nor material 
man is entitled to share hi the proceeds arising from the sale of the vessel 
under admiralty process, as againsta mortgagee or assignee in bankruptcy. 
Id. 

3. The Act of April 24th, 1862, of New York [Sess. Laws of 1862, chap. 482], 
so far as it provides for enforcing a maritime contract by proceedings in 
rem against a vessel, is unconstitutional and void. Id. 

4. A held a mortgage on one-half of a vessel, and B a subsequent mort- 
gage on three-fourths. The owner becoming bankrupt, the vessel was sold 
by proceedings in admiralty, and the fund produced was insuflicient to 
pay both mortgages. Held, that A's mortgage was to be treated as the 
first lien on one-half of the fund, and that such half must be regarded as 
composed of two separate funds or quarters, one subject to A's mortgage 
alone, and one subject first, to A's, and, secondly, to B's mortgage and, 
as to the other half, B's mortgage was the first lien. One-quarter being 
more than sufficient to pay A's mortgage, payment was first made of that 
and then the surplus passed to the assignee in bankruptcy, and the re- 
maining three-quarters of the fund went to the payment of B's mortgage. 

Id. 

5. The majority in interest, of the owners of a vessel, are entitled to 
the possession and control of her, as against the master, although the mas- 
ter is a part owner. Child's v. Gladding, 386. 

6. The majority in interest may dismiss the master though a part owner, 
at any time they see fit. Id. 

7. A mortgage of a vessel before it is registered or enrolled, is valid if 
recorded according to the State laws. Perkins v. Emerson, 464. 

8. If registered, it will only be valid as to the mortgagor, unless recorded 
agreeably to the United States laws. Id. 

9. The power of a master to bind the owners for repairs, only extends 
to the value of the ship and freight. Stirling v. Nevassa Phosphate Oo. 
698. 

10. The owner of the cargo, where the expenses have been thrown on it, 
has a right to call on the owner of the ship for contribution, to the extent 
of the ship and freight. Id. 

11. The master cannot do what a prudent owner if present, would not 
do, and the law presumes an owner would not repair beyond the value of 
the ship and freight. Id. 

12. Where ship, freight and cargo are pledged by a master for repairs, 
and the proceeds of the ship and freight are insufficient to pay them, it is 
fair to presume that the master acted in behalf of the owner of the cargo. 
Id. 

13. The master may sometimes act as the agent of the owner of the car- 
go. Id. 

14. Where he acts for all parties the loss falls on the owners of the ship 
and cargo in proportion to their interests. Id. 

15. The rule that " if two ships, one of which is a sailing ship and the 
other a steamship, are proceeding in such direction as to involve risk of 
collision, the steamship shall keep out of the way of the sailing ship," 
applies to the case of a tug with her tow lashed alongside ; the tug and her 
tow are considered as one vessel, and that a steam vessel. Railroad Co. v. 
Schooner Manton, 769. 



822 INDEX. 

SLANDER, 

9. It is unnecessary in a declaration to aver that the words were uttered, 

of and concerning the plaintiff, where the declaration avers that they were 

uttered of and to him. Id. 
SIDEWALK. See Highway, 12. 
SLANDER. See Damages, 7, 9, 11 

1. Calling one a thief for stealing a tree or other thing adhering to the 
freehold is not actionable. Slitzell v. Reynolds and Wife, 133. 

2. Charging one with willfully taking fruit, made a misdemeanor hy Act 
of Assembly is not actionable. Id. 

3. To constitute slander the words spoken must impute an offense both 
indictable and infamous. Id. 

I. Where the words are per se actionable, and are spoken in a moment of 
passion caused by improper conduct of the plaintiff, though the circum- 
stances are not a complete defense, they may be considered in mitigation 
of damages. Miles v. Harrington, 336. 

5. Where the plaintiff proved the speaking of other defamatory words 
by the defendant, to show malice, the defendant will not be allowed to 
ask the witness how he understood them. Shaw v. Shaw, 336. 

4. Such inquiry will be allowed only in reference to the words charged 
in the declaration, when they are ambiguous. Id. 

7. In an action of slander it is not proper to read to a witness the words 
laid in the declaration, and then interrogate him concerning them. Osborn 
v. Forshee, 598. 

8. The testimony of a witness on the trial of an action of slander, in 
which he acknowledged the utterance of certain words alleged as slander- 
ous, cannot be proved as an admission in an action against him. Id. 

SPECIFIC PERFORMANCE. 

1. A representation made by mistake and not substantially affecting the 
rights of the parties is no bar to specific performance. Wueslhoff v. Sey- 
mour, 57. 

2. Will not be enforced where the contract does not designate with cer- 
tainty the lands to be conveyed. Oarr v.. Passaic Land Co., 57. 

3. Will not be decreed of any contract when any material parts of the 
terms are uncertain. Nichols v. Williams, 266. 

STAMPS. See Evidence, 8. 

1. Stamps. 137. 

2. To authorize a court to declare an instrument "invalid and of no 
effect " for want of a stamp, it must affirmatively appear that the omission 
was the result of an attempt to evade the statute. BrownT. Thompson, 
599. 

3. A note to which a stamp has been affixed by the collector subsequent to 
its issue, is valid to all intents and p urposes. Aldrich v. Hagan, 723. 

STATUTES. See Legal Tender Notes, 2. 

STATUTE OF FRAUDS. See Frauds. 

STEAMBOAT. See Common Carrier, 12. 

A steam vessel having complied with the Act of February 28, 1871, and 
the Rules of the Board of Supervising Inspectors, and the Secretary of 
the Treasury, by placing on board a register adopted by said board and 
Secretary, which is insufficient, is not liable to seizure for having in use 
an imperfect register requiring frequent repairs. The Lac La Belle, 557. 

STOCKHOLDER. See Corporation, 1. 
STREET. See Highway. 

1. The authorities of a town are not relieved from the obligation to re- 
move dangerous nuisances from the streets though a railroad has an ease- 
ment over them. Norristown v. Moyer, 199. 

2. The use by a citizen of a public way is for transit only, with such 
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stoppages as are absolutely necessary. Id. 

3. Loungers are obstructions of the public right of way, and nuisances. 
Id. 

4. Where plaintiff was Injured while lawfully In a street, by a falling 
pole, the town will be liable whether the neglect to remove the pole was 
willful or not. Id. 

5. A mere plat of land laying off streets, blocks and houses in a city Is 
not a dedication of the streets to public use ; the city authorities must 
affirmatively receive and adopt them. Parsons v. Atlanta University, 396 • 

6. In the absence of formal acceptance, there must be clear proof of con- 
tinuous use for a reasonable time. Id. 

7. Where the public are enjoined from opening a street, a private citizen 
cannot have an injunction to prevent the street being obstructed, unless 
he shows special damage, pending the former injunction. Id. 

SUBROGATION. See Bills and Notes, 12. 
SUNDAY. 

Where a contract for labor has been performed it cannot be defended on 
the ground that it was made on the Sabbath. Merriwelher v. Smith, 399. 
SURETY. See Bank, 4. 

1. A surety who has not obtained a judgment against his principal in his 
life-time nor obtained an allowance of the claim against his estate, cannot 
maintain a bill to set aside a conveyance made by the principal, on the 
ground that It was fraudulent as to creditors. Mugge v. Swing, 127. 

2. Where A obtains an accommodation acceptance of B by giving his 
note with a surety as security, and renews the acceptance without the 
surety's consent, the surety is discharged. Thomas v. Stetson, 599. 

TAXATION. See Citizbs, 7. 

1. If the supervisor of a township, in making the assessment of property 
for taxation, shall fraudulently, and with a view to impose upon an indi- 
vidual more than his just proportion of the public burden of taxation, 
assess the property of such individual above its value, and relatively 
above the other assessments on his roll, the party aggrieved may have an 
injunction to restrain the collection of the excessive tax. Merrill v. Hum 
phrey. 208. 

2. A property owner seeking to enjoin the collection of taxes on the 
ground that the amount is excessive, should show by his bill, as near as 
may be practicable, what amount is just, and what excessive, and he 
should pay to the proper officer the amount which he concedes to be pro- 
perly chargeable against him- In the case of a personal tax, a preliminary 
injunction should not be awarded in such case except upon the terms that 
the whole amount in dispute be paid intb court, or proper security given 
for its ultimate payment if it shall be decreed by the court ; and in any 
other case, the officer allowing an injunction has a discretion to require 
such security, which it may sometimes be proper he should exercise. 
Id. 

3. He who seeks equity must do equity ; and he who seeks to enjoin the 
collection of an excessive tax, must be required as a condition of relief to 
pay such an amount as is just. Id. 

4. Where therefore, a bill was filed to restrain the collection of an exces- 
sive tax, and the court found the tax to be excessive, and thereupon made 
a decree perpetually enjoining the collection not only of the amount that 
was excessive, but of the whole tax, it was held that the decree was wholly 
unwarranted, and it was thereupon reversed. Id 

5. An assessor of internal revenue has power to reassess an income-tax 
where he Is satisfied it is incorrect, although the party has paid the tax 
first assessed against him. Doll v. Evans, 315. 

6. Where the assessor finds the first return to be false or fraudulent, it is 
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his duty to add a penalty of one hundred per cent, on the second assess 
ment Id. 

7. The Act of Congress which imposes an addition of one hundred per- 
centmn to the tax, as a penalty for the " return of a false or fraudulent 
list or valuation," is constitutional. Id. 

8. Goods imported from a foreign country, upon which the duties and 
charges at the custom-house have been paid, are not subject to State taxa. 
tion whilst remaining in the original cases, unbroken and unsold, in the 
hands of the importer, whether the tax be imposed upon the goods as im- 
ports, or upon the goods as part of the general property of the citizens 
of the State which is subjected to an ad valorem tax. Low v. Austin, 
366. 

9. Goods imported do not lose their character as imports, and become 
incorporated into the mass of property of the State until they have passed 
from the control of the importer, or been broken up by him from their 
original cases. Id. 

10. Assessors of real estate act in a judicial capacity, and must be gov. 
erned by the evidence presented to them. The People v. American Thread 
Co., 459. 

11. Where the only evidence is that of the owner, and it is uncontradict- 
ed, it is conclusive. Id . 

13. A collector who fails to restore the balance, after paying the taxes 
out of a sale of distress, is a trespasser ib initio. Carter v. Allen, 463. 

13. In Maine, in order to sustain a title under a tax deed from the county 
treasurer, it must affirmatively appear that all the provisions of law have 
been strictly complied with. Savage v Holyoke, 463. 

14 When a party has a general deposit of current funds in a bank, and 
on the 28th day of February gives a check for such funds payable in legal 
tender notes, and notes of that character are handed to him, and he makes 
a special deposit of such notes in the same bank, and three days afterward 
changes his special deposit of legal tender notes into a general deposit of 
current funds, and where the whole transaction is for the sole and express 
purpose of escaping taxation on such deposit ; Held, that as to the govern- 
ment, the transaction was void, and the actor not entitled to the interven- 
tion of the courts to be relieved from the taxes imposed on such deposit s- 
MUchell v. Leavenworth Co., 636. 

TENANT FOR TEAKS. See Landlord and Tenant, 3. 

An estate for years may be bought and sold against the consent of the 
grantor unless the deed prevents it. Clark v. Herring & Mock, 331. 

TENANT IN COMMON. 

1. Where one tenant in common in remainder erects buildings on the 
property with the consent of the life tenant and receives the rents he will 
not be allowed to hold the bnildings after the death of the life tenant, and 
he must account for the rents received since his death . Scott v. Guernsey, 
134. 

2. A tenant in common in possession of the property, is liable for rent 
only when he agrees to pay it. Id. 

3. A tenant in common reoeiving rents, is liable to pay interest on the 
sums received without previous demand . Id. 

4. An action on the case sounding in tort, may be maintained by one ten- 
ant in common against his co-tenant, for misuse of the common property. 
MeClellan v. Qenness, 134. 

5. A tenant in common is not in general accountable to his co-tenant f o r 
rents, but when he takes possession and excludes his co-tenant, he must 
account, deducting taxes and repairs. Davidson v. Thompson, 134. 

6. Where an inheritance consists of several distinct freeholds a tenant 
in common may convey his undivided interest in any one or more of them, 
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and it may be sold on execution without reference to any of the other par. 
eels. Butter v. Boys, 560. 

7. Where such anlnheritanceor estate consists of separate city lots which 
have been platted, each lot is presumed to be a separate holding, in the ab- 
sence of evidence showing such a combined use, or such a subjection to 
some common lease or charge as would make them in fact one freehold, 
and make It impossible to sever them without Injustice. Id. 

TENDER. 

1 Subjecttoaconditionisinvalid. Draper v. HUl, 49. 

2. A debtor may make a tenderat any time before trial and save himself 
from future costs. Sweetland v. Tuthill, 135. 

3. A tender of less than debt, interest, and costs, is not good, Id. 

4. A verdict for less than the amount tendered is not good. Id. 

5. The same strictness as to tender is required in equity as in law, and on 
plea or answer the money must be paid into court. Shields v. Lozear, 270. 

TITLE. See Church, 3 ; Debtor and Creditor, 19 ; Execution . 

Actual possession of the land is notice of the title of the party in posses- 
sion. Itussell v. Sweezey, 458. 
TOWN. See Highway, Street, 4. 

1. It is the duty of towns to build and repair their roads in such a way 
as to be reasonably safe from such accidents as might justly be expected 
to occur on their roads. Hodge v. Town of Bennington, 50. 

2. Selectmen of a town in New Hampshire have not authority to borrow 
money. Bieh v. Errol 723. 

3. The bona fide holder of a note issued by the selectmen of a town, must 
show that it was authorized by a vote of the town. Id. 

TREASURY NOTES. See Courts, 5. 
TRESPASS. See Fences ; Riparian Owner. 

1. The owner of a freehold has the right to repel intrusion by neoessary 
force. Harrison v. Harrison, 44. 

2. The defendant, the minor son of S., was directed by his father to see 
that no one Interfered with anaqueduot upon his father's premises, and 
having learned that the plaintiff, with whom his father had had trouble 
about the aqueduct, was about to interfere with it, went to the boundary 
of the land where the aqueduct was, and but a few feet from it. and found 
the plaintiff about to enter upon the land, on his way to the aqueduct. The 
defendant forbade the plaintiffs entering upon the land ; the plaintiff per- 
sisted in doing so, and sprang over thefenoe in a threatening manner: 
Held, that defendant might rightfully resist the further approach of the 
plaintiff, using no unnecessary force. Id. 

3. Where the plea to a declaration for assault and battery is son assault 
demesne and the application de injuria, all the averments of the plea are 
put in issue ; and if the plaintiff made the first assault, he can recover only 
for the excess of force used in a defense. Id. 

4. When a party is assaulted, the degree of force which he may employ 
in repelling the assault depends to some extent upon the known character 
of the assailant— whether peaceable or quarrelsome. Id. 

5. The defendant offered to prove that "plaintiff was reported to be— and 
was in fact— a quarrelsome man, with a violent and uncontrollable tem- 
per ; and this was known to the defendant at the time of the affray, " which 
was excluded by the court : Held, that this evidenoe should have been re- 
ceived. Id. 

6. The owner of personal property on the land of another, cannot com- 
mit a trespass by entering and taking it away. Carpenter v. Halsey, 62. 

7. This rule does not apply to one entering in order to make a partition 
fence. Id. 

8. An unrecovered deed under which the plaintiff never had possession 
is not sufficient evidenoe to maintain an action of trespass quare clausum. 
Savage v. Holyoke, 464. 

53 
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9. A plaintiff will not be denied the right to recover, In trespass quare 
clausum, the actual damages he has suffered, because their nature Is such 
that they cannot be accurately measured. Gilbert v. Kenndey, 599. 

10. The rule that a party aggrieved by a trespass, cannot recover dam- 
ages resulting from his neglect to employ ordinary means to prevent or 
lessen them, is simply one of good faith ; he may recover for all that rea- 
sonable diligence would not have averted. Id. 

11. Where B seized A by the arm and swung him violently around two 
or three times, then letting him go, and A having thus been made dizzy> 
involuntarily passed rapidly in the direction of and came violently against 
C, who instantly pushed him away, and A then came in contact with a 
hook, and sustained an injury : Held, that A might maintain trespass vi et 
armis against B. Mickle v. Freeman, 692. 

12. There was no error in the following instructions to the jury : " That 
they should inquire who was the first actor or the procuring cause of the 
injury to A ; that B would be liable If the wrongful force which he gave A 
carried him on to the hook, or if such force combined with the new force 
given to him by C, produced the result ; but if the jury should find that 
the injury received by A resulted entirely from the push of C alone, unas. 
sisted by the act of B, then B would not be liable ; or in other words, if the 
original force given to Aby B had ceased, or time was given to C for reflec 
tion and deliberation before he gave his push, then B would not be liable ; 
that the jury should determine whether the force, originally commenced 
by B, did at any time cease, and whether it was not directly continued up 
to the time A struck the hook by the direct agency of B, C lending his aid 
wittingly or unwittingly to the injury, or whether C, by pushing him from 
his person, did more than to act in self-defense, and was not justified under 
the circumstances, in order to save his person and himself from present 
danger ; that the jury should determine also, whether from the time A 
was first seized by B and until the injury was done he could exercise any 
self-control over his own person, or could in any way have prevented what 
happened to him." Id. 

13. Where an injury is the result of two occurring causes, one party in 
fault is not exempted from full liability for the injury, although another 
party may be equally culpable. Id. 

TEO VEE. See Bailment, 3 ; Htjsb and and Wipe, 14. 

1. A defendant in trover who relies on a title by prescription, cannot 
tack to his possession that of prior holders, unless he shows that it is bona 
fide. Worthy v. Kinaman, 399. 

2. Will lie by a joint owner of a note against another Joint owner, who 
surrenders it without authority to the drawer to be destroyed. Winner v. 
Penniman, 464. 

TRUST AND TEUSTEE. See Church, 5; Cobpobatiok, 12; Debtor and Cbed- 
itob, 1 ; Guardian. 

1. The court of the State where the cestui que trust resides, has jurisdic- 
tion to appoint a trustee in the place of one dying, although such trustee 
removed from the State and took the fund with him. Curtis v. Smith, 63. 

2. Where a bequest is made in a will in trust in the executor, and an ad- 
ministrator de bonis non wrongfully perverts the trust funds and is re- 
moved by the probate court (never having given bonds as trustee and 
never having rendered an account to the probate court as administrator), 
and a successor is appointed, the latter may invoke a court of equity to 
reach the funds and bring them to the use provided in the will. Abell v. 
Howe, 144. 

3. Where a purchaser of trust property has notice of the trust, before the 
money to the full value of the property is paid over and is beyond his 
power to reach, he cannot be regarded as an innocent bona fide purchaser 
Id. 
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4. Where an attorney has notice of a trust, the law will presume the no- 
tice was communicated to the client, and if this knowledge comes to the 
attorney or agent while acting in another and different transaction, the 
client and principal will be affected with notice. Id. 

5. Therefore, where such recusant administrator invested such trust 
funds In a house and lot, taking the title to himself without mentioning 
the trust, and his creditor attached the same but abandoned the suit upon 
the debtor's conveying the same to the creditor's attorney with directions 
to pay the creditor his debt out of the avails, and the attorney knowing of 
the trust when he took the title holds the avails claiming that he should first 
pay said debt out of them, it was Held, that the creditor was not an in. 
nocent .purchaser for value, and that he had entered his suit and obtained 
judgment and had the premises set off on execution, he would have ob- 
tained no title because his debtor had none In equity, and in a suit in 
chancery in favor of the present administrator against such recusant ad- 
ministrator, creditor and attorney, a decree was made for the orator against 
all the defendants for the amount of the money in the attorney's hands, 
received from the sale of the premises, which he held for the benefit of the 
creditor, and to the amount of his debt, and against the executor and at- 
torney for the residue received by the attorney in said sale, with Interest 
from the time of the sale. Id. 

6. A trustee who is not chargeable and Is not guilty of fraud or unneces- 
sary delay is entitled to costs. Kent v. Hutchins, 271. 

7. But a trustee guilty of any fraudulent act enumerated In sec. 43 of 
statutes of New Hampshire must pay costs though not chargeable. Id. 

8. A declaration of trust though not executed at the same time and 
place as the deed whose purposes It declares, If dated the same day, and 
being the consideration of It must be considered with It. Ownes v. 
Oumes, 776. 

9. A declaration of trust by an infant, by a deed actually delivered, is 
voidable but not void. Id. 

UNITED STATES COURTS. See Eeboks and Appeals 4 ; Habeas Cobfus. 
USURY. See Bonds and Notbs 14, 17, 18. 

A sale of mortgage securities at a premium, cannot subject the party to 
an action to recover the premium on the ground of usury. Culver v. Sige- 
low, 135. 
VENDOR AND PURCHASER. See Aoent 10; Husband and Wife, 26 ; License, 1. 
I. Beat Estate. 

1. Where the purchaser agrees to pay the balance of the purchase-money 
In sixty days, when the deed is to be delivered, If the money is not paid 
nor the deed tendered at the expiration of the time, the performance be- 
comes indefinite, but mutual and dependent when it does occur. Irvin v. 
Bleakley, 135. 

2. Whichever party first desires performance is bound to perform or ten- 
der performance of his part of the contract. Id. 

3. Where vendor proceeds on his legal title, a tender is not necessary. Id. 

4. A vendee cannot insist upon a recission on the ground of encumbran- 
ces, when he owes unpaid purchase-money sufficient to discharge them Id. 

5. In an action by the equitable owner of land against the holder of the 
legal title, to obtain a decree lor the legal title, where the equitable owner 
has been in possession all the time, a judgment for damages is erroneous. 
Moore v. Wade, 264. 

6. The covenant of seisin Is broken as soon as the deed is executed, if 
the title is bad. Dale v. Shively, 271. 

7. The damages for breach, as a general rule is the consideration-money 
and interest. Id. 

8. Where a vendee buys in paramount title his recovery will be limited 
to the amount he pays and interest. II. 
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9. In some cases the vendee may also recover the costs and attorney's 
fees paid in defending a suit in reference to the- land. Id. 

10. The pre-emptor of territorial land under the Act of Congress of Sep- 
tember 4th, 1841, is restrained from aliening it (with certain exceptions) 
before entry in the land office, but after entry he may sell and pass a valid 
title without waiting for the issue of his patent. Myers v. Croft, 608. 

11. The competency of a corporation, grantee to take title to land, cannot 
be disputed by a grantor who has delivered a deed and received the con- 
sideration, or by any one claiming through him by subsequent convey- 
ance. Id. 

12. It is unnecessary for the purchaser of real estate to offer to pay the 
unpaid purchase-money to his vendor who has resold, before bringing suit. 
Hawley v. Keeler, 724. 

13. In a suit to foreclose a vendor's lien it is necessary to make subse- 
quent purchasers, whose possession is known to the vendor, parties to the 
suit, otherwise their interest is not foreclosed. King v. The Building 
Association, 760. 

14. The recording of a deed in the registry of mortgages in an invalid 
registry of the deed as such, and imposes no legal or constructive notice 
upon third persons, but proof of actual notice is quite as effectual as con- 
structive notice. Id. 

15. Lands encumbered with a vendor's Hen for the unpaid portion of the 
purchase-money having been sold by the vendee to a joint stock company, 
and title conveyed to a trustee for said company : Meld, that the stock- 
holders of said joint stock company, there being no trustee at the time to 
represent them, are proper parties to a bill to redeem said lands from a 
purchaser at sheriff's sale under proceedings by the vendor against the 
original vendee solely to foreclose his lien. Id. 

II. Personal Property. 

16. In case of warranty or fraud in the sale of chattels, the property may 
be retained by the vendee and the sale affirmed, yet his right to sue upon 
the warranty, or for the deceit, will not thereby be affected. Oilson v. 
Bingham, 73. 

17. If the vendee of an article manufactured for him under a special 
executory contract, there being no warranty or fraud, accept it, though 
defective, he becomes thereby bound to pay the contract price ; but if he 
reject it and give notice of the non-acceptance, he can bring his action for 
the non-performance of the contract ; but he cannot accept It and bring 
such action ; nor can he accept it and impose conditions and sue the ven- 
dor for non-compliance with the conditions imposed. Id. 

18. A judgment recovered by the vendor for the balance of the price due 
for an article manufactured to order under a special contract, is a bar to a 
suit brought by the vendee for a breach of the contract. Id. 

19. To maintain an action for goods bargained and sold the property 
must have passed to the vendee, even if the goods are not delivered. Gor- 
dons. Norris, 271. 

20. The measure of damages is the contract price of the goods. Id. 

21. If the vendee refuses to receive and pay for the goods the vendor's 
measure of damages is the difference between contract price and the 
market price at the time they should have been received. Id. 

22. But in case of a statue, picture or a specific article made according to 
order, the vendor may recover the full contract price. Id. 

23. The vendor may sell the goods at auction, and recover the difference 
between the price realized and the contract price. Id. 

24. The validity of a vendor's claim to recover the price of goods sold 
with knowledge that the purchaser intends to make an unlawful use of 
them, depends upon the circumstances whether or not the original vendor 
participated actively, to a greater or less extent, in the subsequent unlaw- 
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ful disposition of the goods ; or, whether the expectation of advantage 
and profit to him, growing out of the unlawful disposition of the goods 
by the purchaser, entered into and constituted a part of the Inducement 
and consideration of the original sale. Sill v. Spear, 497. 

25. If such expectation of advantage to the vendor was an ingredient In 
the consideration for the loriginal sale, or If the original vendor partici- 
pated in the subsequent unlawful disposition of the goods, he cannot 
recover the price of them in our courts. Id. 

26. Mere belief on the part of the seller of goods that the purchaser buys 
for the purpose of carrying them into another State, to be there resold In 
violation of law, does not invalidate the sale. Id. 

27. The mere solicitation, by a dealer In liquors, of orders in the future 
for such goods, even though the person soliciting such orders may have 
had reason to believe, and did believe, that if such liquors should be order- 
ed and purchased they would be resold by the purchaser in violation oi 
law, is not such a circumstance as will affect the validity of a subsequent 
sale of such goods In a State where such sale is not prohibited by law. Id. 

28. In the absence of any agreement the delivery of goods by a vendor 
to a railroad Is no delivery to the purchaser. Everett, v. Parks, 724 

29. The silence of a vendor as to a defect In his property which a buyer 
does not know, Is a moral but not a legal fraud. Howell v. Biddlecom, 724. 

30. But If by acts or words the vendor leads the buyer astray, inducing 
him to suppose he buys with warranty, or preventing examination or 
inquiry, it is a fraud the law will take notice of. Id. 

VENUE. 

To a suit on a note, In New Hampshire, where a statute provides "that 
transitory actions in which both parties are inhabitants of the State, may 
be brought in the county of which either party is an Inhabitant," a plea 
averring that the endorsement was made for the sole purpose of enabling 
the endorser to bring suit in the county in which he lived, and that the 
real owner resided in another county where the defendant did, was held 
good. Parsons v. Brown, 261. 

VERDICT. See Damages, 4. 

1. Where the verdict is ambiguous the court may send out the jury for 
further deliberation. Evans v. Foss, 272. 

2. A sealed verdict without the direction of the court or the consent ot 
the parties, will not be disturbed unless some fraud was practiced. Id. 

WAIVER. See Insurance, 19. 

The question of waiver is one of intention; mere occupation of a build- 
ing by the owner is not a waiver of strict performance. Wells v. Selwood, 
399. 

WAR. See Confederate States, 5 ; Insurance, 7. 

Title by capture during war, can only be set up by the recognized par- 
ties to the war. Worthy v. Kinaman, 399. 
WARRANTY. See Easement, 3 ; Vendor and Purchaser, 16. 

1. Where the plaintiff and defendant exchanged horses, there being a 
claim on the plaintiff's horse in favor of a conditional vendor, and the 
plaintiff afterward brought suit for false warranty, the defendant was not 
allowed to avail himself of such objection to the title as a defense, when 
he had not been disturbed in possession, and the plaintiff had paid the 
claim. Clayton v. Scott, 55. 

2. The purchaser may bring an action at once, for breach of warranty on 
the sale of goods without returning them. Wells v. Selwood, 399. 

3. His possession and their value will be considered in estimating the 
damages. Id. 

4. He is entitled to a reasonable time In which to examine the goods. Id. 
WATERS AND WATERCOURSES. See Easement, 2. 
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1. The owner of land which is being inundated by a stream breaking 
away from Its channel, may legally turn it back to Its old channel, but has 
no right to cause it to flow on the land of another, except in such old chan- 
nel. TuthUl v.Seott, 63. 

2. A party securing the right of flowage from adjacent land-owners for 
purposes of water-power, and then stocking the pond with flsh, does not 
acquire an exclusive right of fishing. Damon v. Fetch, 272. 

3. Twenty years' maintenance of a dam without a flshway, will not give a 
prescriptive right to such dam as against the public. State v. Franklin 
Falls Cb.,272. 

4. Every owner of land has the right to clean out and tube up a natural 
spring upon his land, even though it should result in an increased flow of 
water over the land of his neighbor. Waffle v. Porter, 400. 

WAY. See Alley. 

WITNESS. See Equity, 5 ; Ictfaht, 2 ; Slahder, 8. 

1. Every person, whatever his office or dignity, is bound to appear and 
testify in a court of justice when required by legal process, unless he has a 
lawful excuse. Thompson v. German Valley B Co., 128. 

2. An order to testify is an unusual, if not an unheard-of practice, and 
ought not to be made against the Executive of a State . Id. 

3. The governor will not be compelled to produce in court any paper, 
which in his opinion his official duty requires him to withhold . Id. 

4. If a governor refuses to appear and testify, his liability to respond in 
damages to the party injured, is the same as any other citizen. Id. 

5. The credibility of witnesses belongs to the jury, and any instructions 
of the court tending to influence the jury on the question of credit would 
be wrong. Martin v. The People, 136. 

6. Any witness may testify, that a person was intoxicated, or under the 
influence of intoxicating liquor. Stale v. Pike, 233. 

7. The opinion of a witness, who is not an expert, as to the sanity of a re- 
spondent, is incompetent, although formed from observation of the re- 
spondent's appearance and conduct. Id. 

8. A partner who has assigned all his interest to a co-partner, is not a 
competent witness to prove that a deceased partner was to be allowed a 
compensation for his services in managing the business. Lyon v. Exr's 
of Snyder, 400. 

9. In an action by an executrix on a note, made by one defendant, and 
endorsed by the others to the testator, the maker is incompetent as a wit- 
ness to prove that it was usurious. Id. 

10. Where the action is begun by the service of a summons upon the ma- 
ker and endorsers of a note, the fact that the maker does not enter an ap- 
pearance, makes him none the less a party to the action, and as such in- 
competent as a witness, against a plaintiff suing an executrix. Id. 

11. A wife is a competent witness against her husband in the trial of an 
indictment for procuring her miscarriage. State of Maine v. Dyer, 592. 

12. In an issue to try the validity of a will, the beneficiaries under the 
will being parties to the action, are competent witnesses in favor of the 
will. They are not within the exception in the statute which excludes the 
other parties where one of the original parties to the contract or cause of 
action is dead. Oarvln V. Williams, 642. 

IS. Whether a witness offered as an expert has the legal qualifications 
to entitle him to testify, is a question of fact to be decided by the court, 
and is not subject to exception. Dole v. Johnson, 663. 

14. The opinion of a witness not an expert is inadmissible, and whether 
an expert or not is a fact for the judge who tries the cause. Taylor v. 
Roger WiUiams Ins. Co., 722. 

THE END. 



